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PREFACE. 



As the office of Churchwarden has increased 
with the recent division of parishes into ecclesi- 
astical district^, and with the numerous churches 
built in and about the metropolis ; and as the 
sphere of their duty is enlarged with the in- 
creased population of parishes, and become more 
complicated from numerous Acts of Parliament, 
imposing duties or conferring powers on them, 
the Editor hopes that the annexed Treatise will 
prove not altogether useless in the hands of 
those whom duty or inclination may induce 
to become acquainted with the subject. His 
principal object has been to embrace the most 
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recent decisions of the ecclesiastical courts and 
courts of common law, upon questions affecting 
the subject of which he professes to treat, and to 
extract such parts of them as shall enable the 
reader to judge for himself, without a reference 
to the books in question. 
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PRACTICAL TREATISE, 



OF THE CHURCH, 

A CHURCH is a temple or building consecrated to 
the honour of God and religion^ and anciently dedi- 
cated to some saint, whose name it assumed ; or, it is an 
assembly of persons, united by the profession of the same 
Christian faith, met together for religious worship (a). 
The last of these two definitions is perhaps the most 
correct, for, in legal signification, the church is pro- 
perly the cure of souls and the right of tithes, and, 
though the building be destroyed by fire or other 
means howsoever, still the church remains. 

The manner of founding churches, in ancient times, 
was thus: After the founders had made their applica- 
tion to the bishop of the diocese and had obtained his 
licence, the bishop or his commissioners set up a cross, 
and set forth the church-yard where the church was to 
be built, and then the founders might proceed in build- 
ing the church; and when the church was finished 
the bishop was to consecrate it, and then and not be* 
fore, the sacraments were to be administered in it (6); 

(a) 1 Cor. 1, 2. (h) Still. Ec. Ca. 



and although » by the common law and custom of 
this realm, any person who is a good Christian may 
build a church, without licence of the bishop, so as it 
be not prejudicial to any ancient churches, yet the 
law takes no notice of it, as a eburch, till it is conse- 
crated by him (6). When once a church is conse- 
crated, and by that solemnity is dedicated to the ser- 
vice of God and separated from all unhallowed pur« 
poses, it cannot be unconsecrated unless by act of Par- 
liament (e). In some cases, too, though a church 
has been consecrated, a reconsecration or reconciliation 
must take place ; as in case any murder, adultery, or 
fornication be committed in it, whereby the church is 
defiled, or if the church be destroyed by fire. 

But in a decretal epistle of Innocent the Third, 
where the roof or covering of a church was consumed, 
it was said, th^t since the walls were entire and the 
communion-table not hurt, neither the one or the 
other ought to be re-consecrated (rf). Thus, a chapel 
in the suburbs of Hereford, which belonged to the pri- 
ory of St. John of Jerusalem, had been, from the time of 
the dissolution of monasteries, applied to secular pur- 
poses, and profaned— (Scil.: Cubite factum pro bestiis, 
ac pabuli pro eisdem acfani repositorium)'^th2it is to 
^y» by making the same a stall for cattle, and a place 
for laying up hay and other provender; yet; because 
the walls or roof were never demolished, a reconcilia- 
tion was judged sufficient {e). On the contrary, when 

(6) 3 Inst. 203. Bum's E.L. . {d) Burn's E. L. 
(c) Ex parte Greenhouse, 1 (e) Gibs. Cod. 189. 
Madd. Rep. 108. 1815. 



the church of South MftlKng had not only been pol- 
luted {per bestias et ammoRa dwersarum generum 
aUisque modis prof^mata etpoUuta, et sic diu per inco- 
kis et inhcMtantes ejusdem parochuB poUm et pro^ 
fanari permissa) but also rebuilt, and then used for 
divine offices without recousecration, Archbishop Ab- 
bot interdicted the minister churchwardens and pa- 
rishioners from the entrance of the said church, until' 
the same and the church-yard thereof had been recon- 
secrated (/). 

So, where a church-yard hath been augmented, tbere 
must be a new consecration of the additional part lg)i 

There are four different kinds of churches, according 
to Ayliffe (h), viz. Cathedrnd, CoUegiiite, Conventual, 
and Parochial Churches; but some, says the same 
author, make a collegiate and conventual church to 
be one and the same thing. A cathedral church is 
that wherein there are two or more persons, with 
a bishop at the head of them, who together make, as 
it were, one body politic ; and, in like manner, col- 
l^ate churches were such as were built at a conveni- 
ent distance from the cathedral church, wherein a 
number of presbyters were settled, and lived together 
in one corporation i and these were liberally endowed 
by the devout and great men of the times wherein 
they were built, for the better attending the service of 
God therein, and in the limits round about them ; for 
the state of an itinerant clergy being found very incon- 
venient, encouragement was therefore given to the 

(/) Gib. Cod, 190. (h) Parergon, 167. 

{g) Ibid. 
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building of these churches, as Christianity began to in* 
crease and prevail more and more in the world.* A 
conventual church is that which is appropriated to some 
religious house, and over which an abbot or prior pre- 
sides : for, in these churches of regulars, there ought 
not to be any secular clerks for the government or ad- 
ministration thereof; and if there be, they ought to be 
removed. A parochial church is that unto which all 
the inhabitants of a district or parish ought to resort 
for hearing divine service ; and herein it differs from a 
cathedral or collegiate church, because it does not con- 
sist of a chapter, as not being a corporation aggregate ; 
and from a conventual church, because it is of a secular 
nature. 

At first there was only one church in one diocese, 
and this was at the place where the bishop and his 
clergy resided, and performed all divine offices; and 
so it was formerly here in England, as at London, Can- 
terbury, and the like. This was styled the cathedral 
church, and fl'om hence, as necessity required, clergy- 
men were sent out to preach and baptize in the remoter 
parts of the diocese. But afterwards, in process of 
time, some other places of worship were built here and 
there, in the days of the British Christians, as at Glas- 
tonbury, £vesham, and the like ; and these were called 
conventual and collegiate churches (i). 

In the Saxon times, noblemen began very early to 
' build and erect churches for their own convenience 1^), 
which were not to be made use of till consecrated by the 
bishop ; hence, according to some, began the first divi- 

it) Ayliffe, Parergon, 167. (k) Bede, lib. 5, qap. 4. 



sioh of churches. But when the parochial division of 
. churches began in England is not precisely known r 
so far is it from being true that Honorius, Archbishop 
of Canterbury, settled this work all at once, sajfs AylifTe 
(A. D. 636), that it does not appear to have been then 
thought of. And yet this work advanced so far in 
Edward the Confessor's reign, that it is complained, of 
in his laws, that in sonie placea there were three or 
four churches where formerly there had been but one, 
by wbiah means the maintenance of the officiating 
priest was much lessened* 

After a new- church is erected, it tnay not be conse- 
crated without a competent endowment To this pur- 
pose is the 16th canon of the Council of London:?--* 
*'A chuffcb shall not be consecrated until necessary 
provision be made for the priest;*' and the canon law 
goes fucther, requiring the endowment not only, to be 
made before consecration, but even to be ascertained 
and: exhibited before they begin to builds And the 
civil law is.y<!t,more strict, enjoining th^t the endow- 
ment be actually made before the building be begun:—- 
Faciat prius donationem eorum, qucs futura sunt depu* 
tatii et ita domus cBdificetur {I}y 

. This endowment was commonly made by an allot* 
ment of manse and glebe, by the lord of the manors 
who, by such means, became patron of the churchy 
Other wealthy persons, residing in the vicinity, also^ at 
the time of dedication, often contributed small portions 
of ground, which is the reason why, ip many parishes, 
the glebe is not only distant from the manor, but lies 
in remote divided parcels (m). 

(/) Gibs. 189. (w) Kenn. Par. Ant. 222.. 
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A churchy in general, consists of three principal 
parts: that is, 1. The belfiy, or steeple; 9. The body 
of the churchy or nave, with the aisles ; and, 3. The 
chancel. The freehold of the whole church, as well 
as the church-yard, is in the parson, or rector, and he 
may have an action of trespass against any one who 
shall commit any trespass therem, as by breaking the 
seats annexed to the church or the windows, or otheiw 
wise defacing or injuring any part thereof, taking away 
the lead or any of the materials of the church, cutting 
the trees in the church^^yard, &c. 

A chapel is strictly nothing more than a tent or ta- 
bernacle for the worship of G<!k): a building intended 
solely to shelter those assembled for the purposes of <li* 
▼ine worship, from the inclemencies of the weather, and 
is probably derived from the Latin word capa, one of 
the priest's vestments, which took in or covered the 
whole back and shoulders (n}« 

Private chapels are such as noblemen and other reli- 
gions and worthy persons hfrve,at their own private 
ebai]ge, built in or near th^ir own houses, for them and 
their families to .petfoitn religious duties in. These 
private chapels and their ornaments are maintained at 
the charge df those persons to whom they belong; and 
these were all consecrated by the bishop of the diocese, 
and ought to be so still. 

A chantry was commonly a little chapd or particuter 
altar, in some cathedral or parochial church, endowed 
with lands or revenues for the maintenance of a priest, 
to pray for the souls of the founder and his friends, 

(n) Bum's Ec. Law. 



The main use ancji intent c^ thesje chantries was for 
prayers for souls dep?irted, on a. sMpposition of purga- 
tory, ahcjl of being released from thence by masses satis- 
factory \o). 

free chapels are distinguished from other chapels 
by their freedom or exemption from all ordinary Ju- 
risdiction ip). The king may erect a free chapel 
and exempt it from the jurisdiction of the ordinary, 
or may licence a Stubject so to do iq)i But all fte^ 
chapels, togethe^r with their chftotries, were.givjsntQ 
the king in the first year of King Edward/VI. except 
some few. that are^excepted iq th^ acts of Parliament by 
which they were given, or such ^s are founded by the 
king or his licenoe since the* dictation (r). And the 
king himself visits his fi^ chapels and not the ordi- 
nary, w^iich office of vi^tt^tion ia executed for, the kiog 
by the lord chancellor {^). 

Archbishop Tanner, ^pea^cing of free chiipeki^ says, 
" Free chapels were places of religious worship exempt 
from ordinary jurisdiction, save only that the incum- 
bents were generally instituted by the bishop and in- 
ducted by the archdeacon of the place. Most qf these 
chapels were built upon the m?^nors and ancient de- 
mesnes of the crown, whilst in the kii^g's Jiands, fgjr tl^e 
use of himself and his retinue, when he ,came to reside 
there; and when the qrown parted with thpse estates, 
the chapels went along with theipn, and ^i^etained their 
first freedpm : but some Iqrds havipg had fi:ee chapels 

(o) Burn's Ec. Law. (r) Degge. P. C. p, 1, c. 12* 

(p) Gibs. 210. {s) Ibid. 

(q) Ibid. 211. 






in manors that do not appear to have been ancient <fev 
mesne of the crown, such are thought to have been 
built and privileged by grants from the crown (t). 

Of chapels subject to a mother church there ace two 
kinds, chapels of ease merely, others, chapels of ease 

and parochial. 

A chapel of ease merely is that which was not al- 
lowed a font at its institution, and which is used only^ 
for the ease of the parishioners, in prayers and preach* 
ing (sacraments and burials being received and per* 
formed at the mother-church), and commonly where 
the curate is removable at the pleasure of the parochial 
minister. 

A chapel of ease may, however, have the rights of 
a parochial chapel by custom; but, in the present day,, 
when a chapel is instituted, though with the parochial 
rights of christening and burying, there is usually, if 
not always, a reservation of repairing to the mother- 
church, on a certain day or days, to preserve the subor- 
dination {u). 

These chapels of ease had their origin in the size of 
the parishes, many of which were so large that the 
inhabitants of the remote parts found a great difficulty 
in attending divine service on Sunday, and therefore, 
for the relief and ease of such parishioners, these cha- 
pels were endowed by the lord of the manor or some 
other benefactor, but generally maintained by a stipend 
from the parish priest, to whom all the rights and dues 
were entirely preserved {x), 

{t) Tanner's Notit Monasticsu (x) Keon. Par. Ant. 589.. 
[u) Gibs. 209. 



In order to authorize the erecting of a chapel of ease;, 
the joint consent of' the diocesan, the patron, and the 
incumbent, if (he church were full, were and still are 
required (y), 

A parochial chapel is that which hath the parochial 
rights of christening and burying, and this differeth in 
nothing from a church but in the want of a rectory and 
endowment {%). 

A chapel may, in some cases, prescribe for tithes 
against the mother-church. Thus, in the case of 
Sayer and Bland (a), where the parson libelled for 
tithes against an inhabitant of a hamlet where there was 
a chapel of ease, it was showed, on the other side, that, 
time out of mind, the said hamlet had found a clerk to 
do divine service in the said chapel, with part of their 
tithes, and (what was a usual composition upon the 
erection of a chapel), paid a certain sum of money to 
the parson and his predecessors for all tithes : the pre- 
scription was held to be good, and a prohibition waa 
granted {b). 

{y) Kenn. Par. Ant. (a) '4 Leon, 24. 

[z] Degge, p. 1. c. 12. (6) ibid. 209. 
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SEC, n, 

Those who are in the habit of frequenting a parochial 
chapel are, nevertheless, obliged to contribute to the 
repairs of the mother-church, if it can be proved that at 
any time they had burials or christenings or seats in it; 
but if they have always had these at their own chapel, 
and from time immemorial have never paid any thing 
towards the repair of the mother-church, then, accord- 
ing to an opinion expressed by Lord Holt (a), the paro- 
chial church shall be deemed coeval with the mother- 
church, and shall thereupon be discharged. A chapel 
of ease, of course cannot so prescribe, nor a chapel of 
ease which, by permission or otherwise, has obtained 
the privileges of a parochial chapel. 

If the chapel be three miles distant from the mother 
church, and the inhabitants who have frequented the 
chapel have been in the habit of repairing the same, 
and of having burials and marriages there, and have 
never, for the space of sixty years, been called upon to 
repair the mother-church, yet this is no ground for a 
prohibition ; for they ought to have shown in the spiri- 
tual court their exemption, if they have any, upon the 
endowment (£). But if the inhabitants of a chapelry 
prescribe to be discharged, time out of mind, of the 
reparation of the mother-church, and they are sued for 
the reparation of the mother-church, a prohibition lieth 
upon this surmise, for this is a matter cognisable only 
in a court of common law. 

(a) 1 Salkeld, 164. (6) 2 Roll. Abr. 290. 
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The rectory, or vicarage, which is derived out of it, 
are not chargeable to the repair of the body of the 
church, steeple, public chapels, or ornaments, being 
at the whole charge of repairing the chancel (c). It 
is also said that the patron of the church, as in right 
the founder, nniay prescribe that, in respect of the 
foundation, he and his tenants have been freed from 
the charge of repairing the church (J). But an im- 
propriator of a rectory, or parsonage, though bound 
(o repair the chancel, is also bound to contribute to the 
reparations of the church, in case he hath lands in the 
parish, which are not parcel of the rectory. This was 
adjudged by the whole court in Serjeant Davis's case* 
without any question made of it {e). 

If a man resides in one parish and occupies land in 
another parish, he shall be charged to the repair of the 
church where the land lies, for he is a parishioner there, 
and may resort to the parish meetings (/)• He must 
also qpntribute to beU$> for they are as necessary as the 
repair of thesteeple {g). But a man shall not be charged 
to the repair of the church in respect of land which 
only belongs to him in another parish, but which is 
in the hands of another (h). For there is another inhabi- 
tant chargeable for it (t). Nor is a man chargeable with 
the repairs of a church in respect of a light-house [k). 

No parson, or vicar, is liable to the repair of their re- 
spective parish churches, by reason of their tithes or 

(c) Degge, p. 1, c. 12. (h) 5 Co. R. 67. 

(d) lb. 457. (0 4 ModL 148; 2 Roll. 289. 

(e) Gibs. 199. 1. 25. 
(/) Cro. Elijs. 659. (k) Bunb. 81. 



(g) 1 Salk. 164. 
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glebe therein, inasmuch a&; out of them, they are tia^ble 
to the whole repair of the chancel ; and although, by cus- 
tom, composition, or otherwise howsoever, one of them isr 
wholly at the expense of those repairs, and the other be 
altogether exempt therefrom, yet, inasmuch as it is 
done between them, they are not liable to be called upon 
to contribute to the other repairs of the church. 

Clergymen, of whatever denomination, are, however,, 
bound to keep the manse and other edifices belonging 
to their livings, in decent repair^ and hereunto, say& 
AyliifFe (/), they ought to be admonished by their bi- 
shops and archdeacons, in case of failure, and com^ 
pelled so to do, if they are inferior clergymen. And 
if any one shall, after such admonition, for two 
months neglect such repairs, the bishop may either 
proceed against him by censures, according to the* 
canon law, or else cause the same to be done out 
of the fruits and profits of such benefice, by way of 
sequestration, only causing so much to be received 
from them as is sufficient for such repairs; and a se- 
questration wiH not only lie for the manse, or parsonage 
house, but for the chancel also. And further, though 
custom has discharged the parson from paying towards 
the repairs of the nave of the church, on his repairing 
the chancel, yet custom does not excuse him from 
taking care that the church and chancel be repaired, 
and he ought yearly to render an account to the bishop 
of the money laid out in such repairs, if such account 
be demanded of him, and to audit the accounts of all 
money, revenues, and expenses, laid out and left for 

(/) Ayliffe, Parerg. 459. 
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the building and repairing thereof {m). And the 
churchwardens are by their office charged with the 
supervisal of the chancel, to see that it be not permitted 
to fall into decay* and, if any such repairs be neces- 
sary^ and the same are not made by the parson or per- 
petual curate^ as it may be» upon proper application to 
him for that purpose, they are to make presentment 
thereof at the next visitation. 

And the successor may have separate actions against 
the late rector or his executor for dilapidations to dif- 
ferent part9 of the rectory : the injuries being indepen- 
dent and in themselves essentially different^ and not 
forming of themselves one sole and only injury, — 
Thus, in the case of Young v. Munby (n), 1815, the 
successor brought one action against the executor 
of the late rector for want of reparation of the rectory 
housey outhouses, and cottages belonging to the rectory, 
and of the gates and hedges upon the glebe lands; and, 
having obtained a verdict therein, he afterwards brought 
another action against the same person for want of 
reparation of the chancel and pews, and recovered in 
that also. 

If no custom, composition, or agreement exists, 
whereby the vicar is liable to the repairs of the chan- 
cel, of common right it is incumbent on the parson to 
do them ; for the vicar is looked on only as a stipen- 
diary to the parson, t6 assist him in the arduous dis- 
charge of his duties, and the portion which he hath of 
the revenues of the church, no other than his wages in 
consideration thereof. But, if the glebes be out of the 

(m) Ayliffe, Parerg. 457. (n) 4 M. & S. 184. 
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parish (as sometimes they are), their being glebes in 
this case cannot exempt them from being liable to the 
repair of the church in that parish where they lie. 
For, in that parish, no repairs of the chancel lie upon 
them, and, therefore, they are on the same footing with 
all other lands in the parish, and, consequently, must be 
charged equally with them to all the burdens of it 
So, if the parson, or vicar, have other lands or house in 
the parish, besides the glebe, lands, and parsonage 
house, they are liable to contribute in respect of them (k 

An impropriator, though bound to repair the chancel, 
is also bound to contribute to the reparation of the 
body of the church, if he hath lands in the parish which 
are not parcel of the parsonage {p). 

All such who are so poor as to be excused ftom pay- 
ing to the poor's rate, by reason of their poverty, ought 
also to be excused from paying to the church rate, for 
the same reason. And all those who are thus excused, 
and pay nothing to the church, ought not to have any 
vote in any affairs relating to it,— ->that is, in choosing the 
churchwardens, making church rates, allowing church- 
wardens* accounts, &c. it being most reasonable that 
they only who pay to the rates should make the rates 
and choose the officers who are entrusted with the le- 
vying and disposing of them, and take their accounts 
afterwards (j). 

In prohibition to the consistorial court of the Bishop 
of Exeter, where the libel recited that J. S., dean- 

(o) The clergy are liable to (p) Gibs. Cod. 221. 
all public charges imposed by [q] Prid. Directions, 
act of Parliament. 1 Vent. 273. 
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roral^ &c., had presented the church of D., in the city 
of Exeter, as being out of repair ; and that the church* 
wardens of the said parish had made, or caused to be 
made, a certain rate upon the inhabitants thereof to* 
wards repairing the said church and chancel, and that 
the churchwardens had accordingly repaired the church 
^nd chancel, and beautified the same with oman^ents; 
and that Hawkins was a parishioner of the said parish, 
and refused to pay his proportion of the said rate: the 
plaintiff suggested, for a prohibition, that of common 
right the church ought to be repaired at the charge of 
the parson only, without any contribution from the pa- 
rishioners; and, further, that every rate ought to be 
made by the parishioners, or the major part of them, 
and not by the churchwardens alone, without the other 
parishioners. Holt, C. J. observed, that, by the civil 
and canon law, the parson was obliged to repair the 
whole church, and that it was so in all Christian king- 
doms, England excepted, and that it was by the pecu- 
liar law of this nation that the parishioners are charged 
with the repair of the body of the church ; but that 
this was one entire rate, as well for repairing the 
chancel, to which they were not liable, as for repairing 
the church, to which they were liable, so that it could 
not be distinguished how much was assessed towards 
the repairs of the one and the other separately. And 
for these reasons a prohibition was granted generally to 
the whole suit upon this rate; though it was very 
much insisted, on the other side, that the prohibition 
might go quoad the rate for the repairing of the chan- 
cel only (r). 

(r) 7 W. 3. B. R. Hawkins v. Rous, Carthew, 360. 
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By special custom, however, the repair of the chan*- 
cel, as well aaof the body of the church, may devolve 
upon the parishioners; and this is generally the custom 
in London, Norwich, and other large and populous 
cities in this country. . 

A person lived in one diocese, and occupied lands 
in another, where he was taxed towards finding of 
bells for that church where his lands were situated, 
for non-payment of which a suit was instituted in 
the spiritual court where the lands were lying. And 
he suggested to the king's court the stat. 32 H. 8. 
c. 9. that no man * shall be cited out of his dio- 
cese, except for some spiritual cause neglected to be 
done therein. And a prohibition was granted; for 
this was no% a spiritual gause i^eglectjpd |o \)e done, 
because church ornaments are a personal charge on the 
inhabitants, and not on the land-owners dwelling else- 
where ; but the repairs of the church itself are a real 
charge upon the land [s]. 

This was once the law of this land with respect to 
church rates, but the same rule does not now prevail 
with out-dwellers and in-dwellers; nor is there any dis- 
tinction made between rates intended for the fabric and 
those intended for the ornaments of the chapel, — for, 
independent of the confusion and embarrassment which 
would frequently arise from making two rates,-7-one 
for the fabric of the churchy and the other for the orna- 
ments thereof,— it is a further objection (says Prideaux), 
that all who occupy lapds in the parish may live out of 
it, and have none but servants, day-labourers, and poor 

(5) Ayliffe, Parerg. 196. 
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shepherds, in their farms ; and to charge only these poor 
people to the utensils and incidental charges, and to dis- 
charge their rich masters, who own all the lands in the 
parish, from paying any thing towards them, would be 
very unreasonable and unequal. This distinction, there- 
fore, is discountenanced; and, further, there is a constitu- 
tion of John Stratford, Archbishop of Canterbury, made 
A. D. 1342, which ordains, — ^That all who have lands 
in the parish should be equally charged to the orna- 
ments of the church, as well as to the fabric, whether 
they live within the parish or elsewhere; and the words 
of this constitution are as follow I'^Praseniisapprob^i' 
Hone eonciUi duximus statuendum^ quod tarn religion 
quam oKi quicunque possessiones atUpradia seu reditus 
qua de gleba refidendarum ecclesiarumi seu de dote 
non existunt in quibuscunque parochiis nostras promncue 
obHnenieSf seu inposterum habitufi, in ipsis degentes, 
vel alibi, cm! qucevis onera, parochianos ipsos, ipsorum 
ecclesiam ac omamenta gusdem concemeniia, et es in 
his de jure vel consueiudine incumbentia, consideraiis 
possessionum et redituum hufusmodi quantitatibus cum 
cceteris parocMams ecclesiarum pradictarum, quoties 
opusfuerit, contribuere teneantur. And now the prac- 
tice generally goes according to this opinion; and the 
ecclesiastical judges, as well as the temporal, for the 
sake of the ease and convenience which accrues from the 
making of one levy for all, give countenance hereto^ 
and begin to treat the law to the contrary, if ever it 
were law, as obsolete and out of doors (t). 
Accordingly, in the case of Woodward and Make^ 

(t) Prid. Direct. 65. 
c 
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ffeficey Woodward, wbp lived in the diocese of Litch- 
(lelcJandCoventry, but occupied lands ip the province 
of D., in the diocese of. I^eterborougb, was, in tbe said 
parish of D., ta^ed in respect of bis land as an inhabit- 
ant^ toja^arda a rate for new casting of the bells; And 
bi^au^ h(& refused to pay, was* cited into t^e court of 
the Bishop of Peterborpugl^, ai>d libj^lled againiit fortbis 
inatter. > And the court held tb^t this, was not a citing 
out of the diocese within tbe stat. 32 H. ^ c^ Q., fojr l^ 
was an inhabitant where he occupied tbe land, s^Wjell- 
jBA ^here he personally resided ; secondly, that although 
be did not personally live iq the parish, yet, by bavivig 
lands be was taxable: and whereas it was pretended 
that the bells were but ornaments, it was held that 
they were more than mere ornaments, foi; they were as 
necessary as the steeple, which was of no use without 
the bells. And Holt, C. J. observed, if he be an in- 
habitant as to the church, which is confessed, \\qw can 
he not be an inhabitant as to tbe ornaments of the 
church («)• 

The Spiritual Court may compel the parishioners to 
repair the church, and excoipqaunicate every one of 
them till it be repaired ; but those that are willing to 
contribute shall be absolved, till the greater part agree 
, to a tax, when the excpmmunicatipQ is to be takep 
off: but tbe Spiritual Court cannpt assess them towards 
' it {x), for though this court hath authority to oblige 
the parishioners to repair by ecclesiastical censures, 
yet they cannot appoint in what sum, or set a rate, for 

(u) 1 Salk. 164. Jeffrey's (x) 1 Mod. 194. I Vent. 367. 
case, 5 Co. 66, 
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that purpose, for that must be settled by church-* 
.wardens, with the consent of the parishioners (y). 

A prohibition was prayed to a suit in the ecclesias- 
tical court The libel sets out that a tax had been 
made for the repairs of a church, where the defendant 
inhabited, and was t^ make him pay his proportion; 
to which they required his answer whether he had 
paid &e. The suggestion was^.that the party had' 
tendered his answer, but the court nad refused it,- be- 
cause it was not upon oath, and the ecclesiastical coiirt 
cannot tender an oath to the party sued, nisi in eamis- 
matfifnanicUibus et testamentariis. But the court, after 
hearkig <tivers arguments, denied the prohibition; for 
thqrsaid it was no more than the chancery did, to 
make defendants answer upon oath in such like cases {«). 

If the churchwardens of the parish of Stevenage • 
libel in the ecclesiastical court against X S. farmer of 
the farm called D. for contribution to the .reparation of 
the church, and allege that parcel of the farm lies in 
Stevenage, and parcel in Walkerne, another parish, 
and allege a custom by which the farmers of the said 
farm have used to contribute to the reparation of the 
church of Stevenage, for the whole of the said farm; 
if the defendant says, that the parcel of the land lies 
in the parish of Walkerne, and that he has used^ time ' 
whereof the memory of man is not to the contrary, to 
contribute for it to the church of Walkerne and not to 
Stevenage, and denies the prescription : thid shall not 
be tried in the ecclesiastical court but by the common 

{y) 2 Mod. 6.. (z) Hirniev. JSroume^l Vent. 

339. Trin. 31. Car. 2v 
C 2 
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law ; and therefore a prohibition lies ; for they shall 
not try the custom in the ecclesiastical court, by which 
the inheritance is to be perpetually charged (a). 

In Dent v. Caates{b) prohibition was granted to a 
suit in the ecclesiai^tical court, for a church-rate, sug^ 
gesting a custom, in the parish of Northallerton, that 
whenever twenty-four parishioners or the major part 
of them meet and appoint how much shall be raised 
throughout the tuilole parish, a certain proportion 
ther^f had been used to be raised by the hamlet of 
Romanby, . by their separate churchwarden, and paid 
over to the rest But ' the court said that the custom 
w^s bad, for it might be madl^ at a private mdetihg of 
a, few parishioners, and th6 words ** a certain propor- 
tion^' jSxed pothing. A consultation was therefore 
kWded/--. ^' ■■■'•■''* ^-•■-•^^' ■'■ ■■-■•■ 

According to thelgcclesiasti^dl law which prevails 
in this country, the church-rates are to be according 
t9 the lands, and the stock of the parishioners within 
the parish. To this effect is the authority of Lii^d- 
wood, in his work Dd Bcclesiii j^d^UndSs: ** Unus^ 
^ftofyue parochiamu tenetur ad reparationism ecclesue 
jua^a portionetn terra quam possidet infra parochiam, 
et secundum numerum antmaUum qua tenet et nutrit 
ibidem:** that is to say^ according to the number of the 
one or th^ value of the other, whichever is best, but 
not according to both. The general custom, however, 
now is to make an equal pound-rate, according to the 
value of the lands, and also of the houses', for both are 

(a) Ja6Ja.B.R. Vin. Abr. {h) Strange. R. IU5. 
Tit. Prohibition. 
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equally chargeable to these rates (c). And in some 
places houses only are chargeable, as in cities and large 
towns where there are no lands to be liable thereto {d). 

In the case of MiUer v. Bloomfield and Slade^ Trin. 
1893 delegates on appeal, the question in issue in the 
suit was as to the liability of stock in trade to the pay- 
ment of church-rate. 

It appeared from the libel and exhibit given in on 
behalf of the respondents, from the decree for admit'* 
ting which the appeal was interposed, that on the IStli 
of December, 1831, several of the parishioners of the 
parish of St James, in the town of Poole, duly met in 
vestry, pursuant to public notices previously given for 
that purpose, in order to make a church-rate for the 
use of the church, and the repairs and ornaments 
thereof and other matters and things relating thereto : 
and it was resolved that a church-rate of three shillings 
in the pound should be allowed the churchwardens 
accordingly, and that the same should be made agree^ 
ably to the then prV^/U poor-rate, and according to 
the usual mode of mMng the church-^'ote within the 
said parish. 

It further appeared, that, in conformity with such 
order, such rate of three shillings in the pound had 
been n(iade and assessed on the inhabitants of the'pa- 
rish, and that the said rate had been subsequently con- 
firmed under the usual conditions by the official; and 
that^ in conformity thereto, most of the parishioners 
had paid the several sums respectively assessed upon 
them in the said rate ; but that the defendant. Miller, 

(c) HeUey, 130. (d) Prid. Direct. 54. 
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who was a parishioner of the said parish, and who has 
been rated and assessed in the sum of 13/. 7^* (in 
manner therein mentioned), being at the rate of mne 
fhUlings for eeery hundred pounds in value of the 
stock in txoffe itf, the said Richard MiUer, refused to 
pay the s^me. 

It was observed by the counsel for the respondents, 
itbat it was plqaded, and for the purpose of argument 
might be taken as proved, that it had been usual, or 
the jproe^^ in Poole, to levy cburch*rate on person- 
alty or. stock in trade {e). 

The continuance of that practice, said they, (for as 
a practice merely, in contradistinction to a legal custom^ 
it was meant to be pleaded) was jiow, iot the first tim^ 
opposed ; and the point immediately at issue was, whe- 
ther the practi<:e in question had any thing so revolting 
upon the face of it, either to principle or authority, as 
to subject the libel in which, it was pleaded to instant 
And summary rejection. 

' And first, as to />rittcipfe:-3§i^^Vtirch-rates were -ad- 
imtted on all hands 'to be ta^es, not upon property so 
much as upon persons in respect of property ; and why 
not upon persons in respect of personal property, as well 
'as upon persons in respect of real property, they, upon 
^ndple, were at a loss to imagine. Every parisbion^ 
was bouQd, of common right, to the repairs of his ps^risb 

(e) This appeared by the being so lost or mislaid had 

church books from as far back been given by the vestry clerk 

as 1751. The church books of Poole, in an action as long 

prior to 1751 were said to be ago as 1791. 
lost, and that evidence of their 
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cburch. " Ad'refectiwiefn ecclesue d^bet omm^popuhf^ 
secundum legem 'subeeniret*' by a law as old a6 King: 
Canute (/). Unusquisgue parocbiamts (eay Liadwood . 
and John of AthoD)^ ad refparationemecclesiijp teneiuf* 
** ^/2 the.pambionem and landholders/' says Degge/ 
{p, 164)) '* are bound to the charge, apparently distio- 
guishing between the two, and making both liable." 

After noticing the ol;^ctions to the rate, deduced .a6 
htctrnvemietdi^ and refuting them by. a reference to the. 
** dis mes aad fifteenths:' of . former times, .^bieh were 
not attended. t«rith the otgections allMd6d txv (hfe ai^gu? 
raent .proceeded. Bujt apart from ap^/cpoiiideriltion of: 
dis nfies. and fifteenths, and admitting thein to be wide 
of the m$rk, furtb^ .perhaps than ^U i408t ia the way; 
of general conversation, let us see whether a review of> 
those levies constantly making at thisday throjughoot' 
the kingdom for the relief of the jwor, suggests. any. 
tbiog applicable to this p&rt of the case. For to levies 
of poor-rate and chuik:fa<*rate Uie self-^ame coosidera-. 
tidns sO nearly apply, tbat property of any particular 
de^cripttop being mted vrith sufftdetd faeilUff' to tbei 
former of these, to raise any question about the diffi^ 
cully attendant upon rattiiig. properly of tbatsanie indi« 
viduftl description to the latter, would seem almost abu 
surd. 

The statute 43 Eliz. for raising poor^rates^ is evi- 
dently, large enough to comprehend all species iof pdr-«i 
sonal property, under the term " the ability* of the 
psirish ;, there is notbing^wbatever in the statuie that 
limits or confines that term, in this application. of it^ to 

(/) L. L. R. Canuti. apur Brompton, col. 929. 



24 

real property. A series of deteriBifiatioAs however, 
founded on the best and wisest principles, has excluded 
fiom raleability to the poor all personal properly nOI 
visible and yieUHmg a profit; but still leaving personal 
property situate locally, within the parish and at the 
same tin^e visible, and yielding a profit liable to poor- 
rates. That series of determinations has done something 
flopre; for, owing to some inconvenience, partly, per- 
haps r^l, and partly supposed^ attending this matter erf 
taicipg stock in practice, courts have always,> (or, at 
\^0t titt lately, have always,) beai guided by the usage 
t|i|0ietofore had with respect to taxing slock in ^rarie^ 
in the place in question (g). But still, under all these 
n^ltricti^ns and modificatioos, wherever tl has^'been 
usual, or the praeii^, to assess the inhabitants of any 
ci)y town 'Or boroughi fbr and in 'respect of therper* 
sQoal property or stock in trade, tO' the poor-rates, tbey 
b^^e uniformly, without a sin^ instance to the con* 
tmry» confirmed assessments made upon that prmciple; 
WBfd held such personal. praperty or jtock in trade to be 
liable. We say, wherever it has been the ** praeUce i* for 
it jpc^st be obvi^tts that there can be, no legal ^* euskm** 
^i^ymg^ poor*rates» which tbemsebnes only originated 
ii^^tbe reign of Elizabeth: centuries, that is, within the 
tixp^of l^fal memory. It would be idle to enumemte 
ai^^oritie^ for so well known a. position (A); but it is 
mi^tqrial to observe, that here, in Poole, the poor-rates 

(g) Rex v. JmbUside, l6 Cowp. 550. Rex v. HUti 

East, 380. Cowp. 613. Rex v. Rodd, 

I (h) Rax f. BarkiMff, ZlA Cald. 147. .'♦-:( 

Raym. 1280. Rexy.Andover, 
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at this^day are levied upon stock in trade (having^ppa- 
rently been so from their very origin), ilinder a decision 
of the Court of King's Bench, made, spectiicaHy, as 
with relation to this very town of Pooled («)• Therefore, 
any arguments ab inconvenienii, against rating stock in 
trade to the church in Poole, ipsofnctB^ merge*. 

This plainly purported ^ that such rales had been, in 
soBie shape or other, upon stock, and inasmuch a» the 
iftteabiltty of stock was not mooted iti^an^^iohe'CfEth^ 
dases, - wamnted the coticluaion, that m^[f itil i^alMyi*' 
biKt^ i9f9a id thai Hme fully adniia)M;()ai»^well by* 
paltieli and pfactiUdn^rs; as l^y the'cbumof \^iVii%lhd^ 
common law; ' 

f *^ We humbly subbit therefore, that the sAfei^ atfd 
vfisest cdorse for this couit to ptiirsue, il to atbide by 
the precedent set to it by the Coutt of King's Bendi', 
in its treatment of such questions o( paor-^nte^ the up- 
shot of which will be, that the court will suffer evidence 
tpr be taken upon the present libel: and the usage or 
pnctice of Pooler in this particular, being prov^, W 
confessed to be ' as pleaded, Aat it wiH tultimately be ' 
plWled t6 sanction 'levies of chiiri^h-*mte upcm stMk, 
IN POOLS: leaving the question of its Habitity td 
paiylttieni of churcii-rate^ generally, open, If mooied at 
any future period, to future inquiry c that being a tiues* 
tion upon which a sentencief to the purport wbich we 
solicit, not only obviously determines nothing, but 
which, it seems to us, not calculated in the slightest 
dcjgiee to pr^udice or affect."- ^ ( .,] 

(e) .Rexy. White and others, Trin. 32 Geo. 3. Sec 4 T. R.' 7fn. 
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The court pronounOod against the appeal^and thereby 
affirmed the rateability of stock in that parish. 

Hates must, be made with the consent of the 
major part of the parishioners housekeepers or occn«- 
piers of land. In order to which, they must have 
notice of a vestry to beholden for that purpose, and 
then all that are absent are to be omdnded by the ttia- 
jqrity 0f those that are present, who, in cooistructioo of 
law, are the whole parish. And if no piirishioiieraat 
all appear, after convenient notice giVed, tlie ctturchwa^- 
ilen$ atone may make the rate {k), and recover it in the 
ecclesiastical court, if the defendants cannot show that 
they are illegally or unequally taxed in respect of the 
quantity of their land, as being rated for more than they 
have; Or that the land which they have is aver rated; 
or that the rate was needless, or that some lands tn the 
parish are omitted in that rate [I], 

A taxation by the pound-rent, however, and not ac-^ 
cording to the quantity of land, is perhaps the niost 
eqiiitabl^ way. 

The hall, of a company being rated to the repair of a 
church* the Spiritual Court, in case of non^pdyonentj 
may proceed against the master and wardens of such 
company. For the hall is liable to pay, and they can* 
not proceed otherwise than by citation ; which mi^y be 
executed upon an j^gregate corporation ; stnd, therefore, 
the officers of the corporation are to be cited, apd the 
rate paid by them is to be allowed in tbeir accounts (»e). 

(k) Anon. 1 Vent. 367. (m) J. Jones, 187. 

(/) Wood's Inst. 90. 
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. If any person finds himself aggrieved at the in- 
equality of an assessment, his appeal is to the ecclesias- 
tical judge, who is to see right done (»). For the cog- 
nizance of all rates made for the repair of churches and 
church-yards belongs to the ecclesiastical court (o). 
And upon this principle, in a late case, the Court of 
King's Bench refused to grant a mandamus to make a 
church-rate, it being a suly^ct of ecclesiastical cogni- 
zance (jp). 

Although a mandamus does not lie to churchwar- 
dens of a parish, to make a church-rate, yet it lies to 
the churchwardens, &c. of two united parishes, under 
$tat, 10 Anne, c. 11. to assemble a meeting pursuant to 
sec. 94., for the purpose of agreeing upon and ascer* 
taining the monies to be assessed for the repair of the 
church of one of those parishes. 

Thus, in the case of the King v. the Churchwardens 
and Overseers of the Poor of the several Parishes of St. 
Margaret and St John^ Westminster^ it appeared, that 
the church of St John, Westminster, was one of the 
fifty churches built pursuant to the stat 9 Anne, c. 29. ; 
and the parish was divided, and taken from that of St. 
Margaret, pursuant to stat. 10 Anne, c. 11. s. 8. ; but no 
perpetual division of the parishes, according to the 
mode prescribed in sec. 22., was made, and the rates of 
.the two parishes continued joint. The parish church 
of St John became ruinous, and required repair, the 
expense of which, upon a survey made, was estimated 

(n) Degge, p. 1. c. 12. (p) Rex v. the Churchwar- 

(o) Vide 13 Edw. 1. dens of St. Peter, Thetford, 5 

Term Rep. 364. 
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atj£8500; upon which the churchwardens and over- 
seers of St John's caused notice to be given to the 
churchwardens and overseers of St. Margaret, that they 
would meet them in vestry on It certain day, to take 
into consideration and ascertain the monies to be paid 
for the repairs of the said church, and to divide and 
apportion the same. No attention having been paid to 
this notice by the churchwardens of St Margaret, a 
rule nUi was obtained in the Court of King's Bench, for 
a mandamus to the churchwardens and overseers of 
these two parishes, to summon a meeting of the church- 
wardens and overseers and of the vestry, or principal in- 
habitants of the two parishes, for the purposes mentioned 
in the above notice. 

The court said that, by the act, the burden seemed 
to be intended to be cast on the united parishes, for they 
were, first, to agree upon and ascertain the gross sum 
to be assessed within the limits of the original parish, 
for the several purposes mentioned, and then to divide 
and apportion the same, upon every part, according to 
the value of the lands and estates therein assessable. 
And although this court would not interfere by manda- 
mus, to compel the churchwardens, &c., to make a 
church-rate, which was properly of ecclesiastical cog- 
nizance, the rights and powers of which are saved by 
the act {q)i yet they will put in motion their functions 
in ordine ad. u e. to assemble in order to inquire and 
agree whether it be fit that a rate should be made (r). 

If there is a suit instituted in the ecclesiastical court 
for a church-rate, and a custom pleaded of a certain 

(q) Sec. 26. (r) 4 M. and S. 252. 1815. 
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sum in lieu of the rate, or something done in the room 
of it, and that plea is admitted, they may proceed to 
try that custom in the same manner as a modus ; but 
if the custom is denieVl, it would be a proper ground 
for prohibition, propter iriaiionis defectum in curia 
ecclesiastical for the trying of the custom is the pro- 
vince of the common law (t). The boundaries of a 
parish, also, as well as of the churcb-yard, are to be 
ascertained in a court of common law (»)• 

By the 17 Geo. 2. c. 37, where there shall be any 
dispute, in what parish or place improved wasted and 
drained atid improved marsh lands lie and ought 
fo be rated, the occupiers of such lands or hdtide^ 
built thereon, tithes arising therefrom, mines therein, 
and saleable underwoods, shall be rated to all parish 
rates, within such parish and place as lies iiear^t 
to such lands. And if, on application to the officers 
of such parish or place, to , have them rated as af(»*e- 
said, any dispute shall arise, the justices of the peace, 
at the next sessions after such applicaition made, and 
afier notice given to the officers of the several pa- 
fishes and places adjoining to such lands, and aU bthei^ 
interested therein, may hear and determinre^ the sattif^,^ 
on the appeal of any {>erson interested, and may causae 
die same to be equally assessed ; whose determination 
therein shall be final. But this shall not determine the 
boundaries of any parish or place, other than for the 
purpose of rating such lands to the parochial rates, as 
aforesaid. 

An assessment for church and higWay rates is a 

(«) Dunn v. Coaies^ 1 Atk. 288. (t) Degge, p. c. 12. 
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debt^ and the assessor a creditor under the bankrupt 
laws («)• 

By the 7 & 8 W. 3. c. 34, where a quaker refuses to 
pay any church-rates, two next justices of the peace 
may order payment; and upon refusal to obey the or- 
der, one of them may, by warrant, levy the money by 
distress* Sed vide 53 Geo. 3. c. 127. s. 6. 

If the churchwardens neglect to gather or collect the 
rates until theyareoutofoflSce, they are then deprived 
of all legal authority by so doing* It is advisable, there- 
fore^ that they should use all due diligence, before the 
expiration of their year, to obtain from their parishion- 
ers the money due upon such rates respectively, and to 
present, upon their going out of office, all those who ob- 
stinately refuse to pay the same. For, by such present- 
ment, they will be attached of the action while in their- 
office, and may afterwards pursue it when out of' 
their office, which they cannot otherwise legally do« 

For if there be no such presentment made» or no 
prosecution begun, to enforce the payment of these 
rates, then the recovery of them must be by the suc'- 
ceeding churchwardens, and the action for such reco- 
very must be in their names (x). 

A libel was brought on a custom that the constable ' 
of the town should collect the rates assessed for repaii**^^ 
ing the parish church, which he refused to do, and'on' 
amotion for a prohibition^ it was: suggested, that it' 
was not triable there, whether* the party was con-< 
stable and duly elected or not : but the court refused ' 

(u) Lhyd v. Heathcote, (x) l^Bac. Abr. 176. 

2 Bwd. & Bing. 388. 1823. 
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to grant one, because this matter was pleadable there, 
and prohibitions, the court said, ought not to go, un- 
less, upon a trial of the matter there, their law and pro- 
ceedings cross the common law ; and in that cas^a pro- 
hibition lies only till trial here, and after that a consul- 
tationshall be granted (y). 

A libel was for a rate for repairs of the church. It 
was suggested for a prohibition, that in this suit, they 
of the Spiritual Cou^t would tiy the quantity of the 
land, for they were taxed according to the rate of their 
land. And they pretended that he had more land 
there than was in reality the case, which is always tri- 
able at common law. Sed nan aUoeaiur, for the prin*« 
ciple being suable there, the circumstances concern-, 
ing it are inquirable and triable there also {«). 

If the parishioners refuse to assemble in vestry, for 
the purpose of considering and agreeing upon a rate, 
or, having met, refuse to impose one, the dburchwar* 
deoil may impose one of their own authority ; for, in 
case of n^lect, they, and not the parishioners, are pu- 
nishable (a). 

Anciently, the church and church-yard were a. sanc- 
tuary, and the foundation of abjuration ; for whoever 
was not capable of sanctuary, could: not have the bene- 
fit of abjuration ; and, therefore, he that committed sa- 
crilege, because he could not have the privilege of 
sanctuary, could not abjure. This abjuration wa& when, 
a person had committ^ felony, and, for safeguaid of 

iy) Hard 510. Goddin v. (2) Cro. Eliz. 659. Paget 

WamwrighU v. Crumpton* 

(a) 1 Bac. Abr. 373. 
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bis life, had fled to the sanctuary of a chuk-ch or church- 
yard, and there, before the coroner of that place, within 
forty days confessed the felony, and took an oath for 
his perpetual banishnaent out of the realm iato a foreign 
country, choosing rather to lose his country than his 
life ; but the foreign countiy into which he was t6 ke 
exiled might not be amongst infidels (&)• But liO#,' lijr 
the act bt the 21 Jac. c. £8. s. 7. it is enacted, that no 
sanctuary, or privilege of sanctuafy, shall te fklmitli^ 
t>r allowed in any case. . -' 

By the 58 Geo. 3. cap. 45. 1818, wben^by, 
amongst other things, a power was given to com* 
misBioners to divide the lai^e and populous parishes 
into ecclesiastical districts for ecclesiastical purposes 
and no other, it was enacted (sec. 70), that the repairs 
of all such churches or chapels, as should be built in 
the said districts, pursuant to the powers of the said 
act, should be made by the districts to which they 
respectively belong, by rates to be raised for that pni^ 
pose. ** Provided always, and be it further enacted, 
(sec. 17) that every such district shall remain neveitiie^ 
kss subject for twenty years, to be accounted from the 
day upon which the district church or chapel shall be 
consecrated, to the repair of the original parish church, 
and be deemed part of the original parish, for all pur- 
poses of such repairs, and the making and levying of 
rates for that purpose ; and from and after the expira- 
tion of such twenty years, the parish church shall be 
repaired by the district of the parish left as belonging 
to it, after the other divisions of districts are made ; 

(6) 3 Inst. 115. 



33 



and each district shall for ever^ thereafter, collect and 
and apply separate and distinct rates for repairs of the 
church or churches or chapels of the district, as if a 
separate parish. 

If a parish consist of several vills, and there is a 
Cttstem to levy the rate in certain proportions, they 
inual pursue it, whether reasonable or not (c)« 

On the trial of an issue whether the owners of pro- 
pytjr within a chapelry are liable, by immcunorial 
t|sage, to a charge , of repairing the chapel, an owner 
of. property within the chapelry is not a competent 
witness to disprove the liability, though his property is 
in the occupation of a tenant who agrees to pay rent 
without any deduction : for he is immediately interested 
in removing such a permanent charge ; and thuiT im- 
proving the value of his land (d). 

The repairs of a chapel are to be made by rates oti 
^e land-holders within the chapeliy, in the same man^ 
Q^r as the repairs of a church ; and such rates are to be 
enforced by ecclesiastical authority (e). And there 
shall be the like appeals to the ordinary for unequal as- 
sessments. But all this is to be understood of ancient 
chapels, and where this course hath been used ; for if 
there be land given for the repair of them, or any land 
or estate charged by prescription to the repairs of them, 
then the custom must be observed {/). 

A prescription by the inhabitants of a hamlet or cha- 
pelry, to be discharged from contributing to the repairs 

(c) Burton v. Wileday, An- (e) Gibs. Cod. 209. 
drews, 32. (/) Degge, part 1. c. 12. 

[d) 1 Bam. and Aid. 87. 

D 
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of th^ motheV-churchy it\ consideration of the payment 
of ,k certain annual sum, is a good prescription (y*). 

If a petty chapman take a standing, for rent to be 
paid by him« in the waste of the manor ivithinthe mar- 
ket, for two or three hours every market day, to sell his 
commodities, the market being holden there one day 
every week, but Ke inbabiteth in another parish ; he is 
not to be rate^i towards the repair of the church for 
this standing (g)» 

Every farmer of any 'm ill within the parish is to be 
charged for that mill : and the owner thereof (if he be 
an Srihabitimt) is 'to be charged for liis ''hability in the 
same Wrish, besides t;he niill {?i). 

By the 53 Geo. 3. c. 127. s. 7. it is eniacted, that 
if any one duly riated to a church-rate or chapel- 
rate, the validity of which has not been questioiied in 
any ecclesiastical court, shallrehisebr neglect to pay, it 
shall be lawful for cine justice upon tlie complaint of 
any ch'urcbwaf^ien or chiapel-warden, who ought to 
receive the same, By warrant under the hand arid^seal 
ot such justice, to convene before two justices, any per- 
son'isb refusing or neglecting, and to examine upon bath 
^hto the merits *6f the complaint, who by ord^r'uncter 
their hands and seals, are to direct the payment of what 
is due in respect of such rate, so as the sum ordered to 
be paid do not exceed ten pounds' vihove the costs,' to 
be ascertained by such justices: and upon refusal or 
neglect of such party to pay according to suc*h order, 
it shall be lawful for any one of such justices, by war- 
rant, to'lcfvytheltaondy ord^fedto be jfeW, together 

('/) Gibs.* 197. (h) Bum's E. L. 1. 384. 

(g) 2 Roll. Abr. 289. 
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with the amount dg snah costs, by distress and sale of 
the goods of such ' ofiender ; rendering only the overr 
p\w (the charges of distraining being thereout first de- 
ducted by the ^id justices) : and any person finding 
bims^lf aggrieved by any judgment given by two such 
justices^ may appeal to the next general quarter ses- 
sions, Aftd the justices tb^re present 3haU finally hear 
ami dc^eraiine the said matter, and revBr^e the judg* 
ib^ot, if they see cause.: and if they shall find cause tb 
affirm tjie judgment given by the first two justices, thO 
same shall be decreed by order of sessions, with coats 
against the appellant, Xo be levied by distrjsss and sale. 

But in the event of any such appeal beiog made, 'uo 
warrant of distress is to be granted ^until after, such ap^ 
peal be determined ; also nothing herein contained is to 
eji^tend to alter or interfere with ^he juxisdictiou of tb^ 
ecclesiastical courts to hear and cletermine causes tonch<^ 
lug the validity of any church-rate or chap6l*^te, ot 
from proceeding to enforce the payment of ^ny suct^ 
iBtey if the same shall exceed the sum of ten pounds t 
likewise, if the validity of such rate, or the liability p^ 
the person from whom it is demanded to pay. tbesame^ 
be disputed, and the person disputing the Isame give 
niottce thereof to the justices^ the justices ahall forbeai^ 
giving judgment thereon, and the persons dem^n4ipg 
the same naay then proceed ;td ihe recovery tberieqf| 
according U> due course of law, as heretofore used. 

This act does not interfere with any regulations madl^ 
by Parliament respecting the cburcb*rates Or chapel*^ 
rates of any particular district. 

In the case of the King v. tie Chap^frw^rdenfi ^ 
MUnrou), where a party, upon being summoned i^va^^i 



36 

ttiis iict^^tof^ m'iuiiicy^fh^he iSould dohmtnce an 
JaeiiM a^diwk uny person who Ventured id lety the reae, 
ai heiHough^ Whad no tight io pay the ^vie^ it w^s 
Ma" th^t tKir Ms a Siiffittent' notkic t6' them that 
Tfe disputed the vafidity of-the rateV atid thai it 
^^as'nbt tiecetfsary t6at a t^lt shbtild actually be coiri- 
tniebced in the' Ecclesiastical court for lhatpuip<xse(j). 
^'^Thie cure of chaplbls of cfase i^ to be perforta^ by 
^tfiye^Wfabliave itie cure of ^iils id the parish \k\ ; and 
^^sufSi^^dse <£'eihcumbent of the mother-church; bist^ 
B<Mff'<b fliid k dhaplain there^ may bimself dierve ih 
Wi*l^pi^l)W^dn^histui4tebrchaph^^^ ' ' 
'•^^Wtitf'by agreement or prescHptioh Ihe ihhsfbitants 
iblay have a right to e1^ of iiom^uaKe a capelktie. In 
Dixon V. Kershaw, Lord Northington, expresatng 
h^r&self to this effect,' said : •' Whenever a chapel 
o^feiase Is ejected, tfte incumbent of the mother^church 
is entitled to tiominsite the- minister, unless there is a 
sfjiectal afgre^ement to the coritrai*y, which gives a com- 
^p>ensa¥?c/n't'6 thfe incumbent of Ute mothei»^hurch, Or a 
|)i^68drf[)t'iOn, In which every thing i^ supposed to be 
proper («»);* 
^ *^ lii tfh'e^ckre 6f tterhert and others against the Dean 
^ 'dndChdpie¥ of Westmnster and Dr. Broderiek, 1721, 
'^ lil pot) this plague, which happened in the year 16S5, 
the church-yard of St. Margaret's, Westminster, not 
beiilg large enough to bury the dead parishioners, the 
inhabitants of that part of that parish, who now re- 
sort to the new chapel built thi^re, petitioned the dean 

* ^ (i) 5' Maule and * Sclwyn, (/) Wats. ew 32. Bifrn's E. L. 
248. 18L6. (m) Dtxonv, Xer^Aau;, Amh. 

(i) Degge, P. 1. c. 12. 528. 
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noaoqr) tp grai^t^ tb^m a wai^te piec^ oC g^^n^^t^.jljlifjf 

,t,}fwif cte,ad,,vMGh aqf a^diogly t^e (J^i^,^^f^^(^{f^^t|{f 4^1^ 

uiifl^j their seaj^ ; afi4 it w^as . sqljeipoly / .c^^pftci^^ 

.^f^wawj^ tb?^ i.ojiab;^q^ were al^ th^^^^haij^e,^^ 

lic^D^ for that purpose* The yestry-meo.; and cj^fip^- 
m^ard^ijia bad^ ever ^ioce, the year 1653, ^ec||sd. tl^<»|aii- 
Qi^ters who were topr^^b tberf|,b^t,po,w.j|^e.f^a9..aip4 
cbaj)tj3r pf 5 Weatmipst^r vclawi^ ? ^rigjit .Jj)| i^pae^t^e 
.ixtiniftter-wbo ahQu.ld p^reacb and ^ diyme Ber^U^fp 
the chapel. Oq ^ bill brought tp settle the rig^t j^f 
Qomioating a person to this chapel* pn tkc; b^ing, 
the court decreed that it belopg^ to the dean an^ cb^jj^* 

ter(»)- . .,\ , 

And befeitmay qotbe improper to remark, tbatcuiatea 

nTfi qot incorporate^ as are parsons and vic^^ aiid cpnpe- 

qtiently unable to taHe by devise to th^m and their fuc- 

cessora* But where an impropriator deviled to one t))at 

s^v^.tbe qurci and to all that should serve the cure stfbpr 

^bim. all the tithes and other profits, j^c. It was hetd 

by Lord Chancellor Finch, that though the curate wa3 

. incapable to take by this devise in such manner^ for 

want of being incorporate and haying succession, yet 

. that the heir of the devisor should be seized in trust, for 

the curate for the time being (oj, , , 

. . By the 55tb of Geo. 3{. c. 155. it is er]^acted|^that fr^ 

and after the passing pf that act, no C9ngre^|tipt^pr^^ 

jsembly for religious worship of prptei^^tant^ (at^wbifb 

(n) 1 P. W. 773. (0) Anon. 2 VcnL 349. 

32 Car. 2. 
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there steill be prdl^nt more the^n ^ persons besides tih!e 
IMnMidisiite iktmlf and slervants of the plerson in whose 
trd.use or iipon itbose premises such meeting or assem- 
bly shsll be had), shall be permitted or allowed, unless 
the place of such meeting, if the same shall not have 
been duly certified and registered under any former act 
or acts of Parliament, relating to i^egistering places of 
#drtlh}p, sbril kavfebeen certified to the bishop of the 
i^ocesei^ or to the archdeacon of the archdeaconry, or 
to the justices of the peace at the general or quftrter 
sessions of the p6ace, for the town or place in which 
atich meeting shall be held. And all places of rneet- 
\i\g which shall be so certified to the bishop*s or arch-, 
deacon's court, shall be returned by such court once 
in each year to the quarter sessions of the towp, or 
pl^ce t smd all places of meeting which shall be so cer- 
tified to the quarter sessions of the peace, shall be also 
rettirned dnce iii each year to the bishop or arch*deti-* 
con ; and all such places shall be registered in the said 
tii^hoi>'s or archdeacon** court respectiTcly, and re- 
tarded at the said general or quarter sessions ; the re- 
gistrar or clerk of the peade whereof respectively is, 
hereby requit-ed to register and record the same, and 
tbie •bishop or registrar pf clerk c^f the peace, to whom 
$tny such place of meeting shall be certified under thia. 
^ct, shal,l give a certificate thereof to such person or 
'^fs^ons a& shall request or demand the same ; and every 
"pi^rbp^ who shall knowingly permit or aufl^er any such 
congregation or at^^embly as afore^^id, to meet in any 
Iplace occuf>ied by him, until the same shall have 
l?een so certified as aforesaid, shall forfeit, for every 
^inne any such congregation or asseiinbly shall meet 
cpntr^ry to the provisions of this act, a sum not ex- 
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ceejiit^ 20/. por less than 9ps., at the discretion of the 
jsj^tices who shall convict foi: such offence. ' 

"JY.^th respect to the orii^iTi^pt^ of a church, the or- 
^\W¥ \^ t^he sole judfi;e of what is fit and proper to be 
49iie tbereip, and no alterations p^ additions cap be made 
tq (he fabrip of th^ church, by way of ornamenting or 
iii^prpying the s^pe, vithojiit a faculty previously ob^ 
taippd from him for so doing, ^ut as to the common 
repairs of the fabric or ornaments of the church, lyhere 
nptliin|: new is addec[ or dcffie, neither is the qpnspnt 
pf the major part of the parishioners oy ^ faculty iFfom 
|iie ordinary necessary to enable the churchwardens 
to (C9roplete the s^me, for they are by virtue of tjieir 
q.frice boucid to see to jthe same^ ^nd punishable for 
^^lect 11^ not so doing. 

Pfg^j:^ in churcl^es ar^ soqietimes considered as or- 
naments^ jspmi^t;i|][|e$i f^s Qi^cessary fpr the clue performance 
f^^yipe lyc^liip,; ^s, fpr jnsj^nce, in cathedpU, yhere 
the chanting and t\}e ^fon^s of ;the choristers cannpt 
S^P)' \i^ l^rfpm^ lyitho^t'the ^cc^mpanim^^^ qf the 
pfg}ip. In J^^i^^ ^phprph^s an^ chapels, they are cons^- 
4efpfl QjtxifiVf^pift^] iperejy ; and it if by no means mcum^ 
p^t ifflk t^e f^rjahiojif rs jx) furnish ^thpir respectiye 

may compel the dean and chapter to erect them in ca* 

pfpror^ps, aq^ this faculty fe i?pt granted p^^ m^^^^^^ 
fQfff^by t;hp ordinary, on the application of the^major 
^SjTt of t^e parishioners of any pjartiqular parish ' or 
cl^pjcj^, Fp,r t.he expenses of repairing an br^ap and 
^fdnt^iqjng an organist are a perpetual charge on the 
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parish or chapelry, and if the parish is not, in the opi- 
nion of the ordinary, well able to support siich eicpense^ 
or if there are many of the parishioners adverse to the 
erection of an organ, the ordinary would he justified in 
withholding his consent, or of compelling ti)e partit^Sf t^ 
provide a fund for the maintenance of the ^rganist aqrd 
the future repairs of the organ, and will exercise his dith 
cretion as to the insertion of a clause to that effect in the 
faculty. 

In the case of the Churchwardens of St. John% Mdr^ 
gaie, against the Parishioners Vicar and Inhabitants of 
the same^ the question was« whether an organ which 
had been offered to the parish church by a parishioner, 
should be accepted, some of the parishioners being un- 
willing to receive the same, and no fund having been 
provided by the donor, for the future expenses of re* 
pairing the organ or for maintaining an organist 

The judgment of Sir W. Scott, in which the facts tA 
tbe case are embodied, was as follows: — 
\- ^^ This is an application to the court for the grant of a 
faculty for erecting an organ in the parish church of 
Margate; and it i» brought in the court of the Arch* 
deacon of Canterbury, who, by ancient composition 
with the archbishop, exercises episcopal jurisdiction in 
a great part of that diocese. 

'It originated in a citation with an intimation, and an 
objection is made, that the size of the organ is not Spe- 
cified, which is usual and convenient, since the %m 
may be a material ground of objection. But 1 think i 
is not a fatal objection, since the parish must take tht 
faculty, if it is granted, as applying to a proper and con 
venient organ only, and though the intimation is liable 
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on this ground to Objection, it ^ay be cured inthkwaf 
that has be^ hientioned. i .. . . 

'"■ "The' Jaw respecting cbunch ornementsis now gene- 
rally' undbrstobd and settled. The consent df the pa- 
rishtbh^ is not indispensably necessary, unless to 
charge the parish with* any ex^nse for the support of 
the or^n^ent after it has been put up. But ifthere is 
no such charge incurred; the approbation of the majo- 
rity of the parishioners is not necessary, nor the disap- 
probation binding on the ordinary {p). 

" Then if all objection on the ground of expense is 
removed, the ordinary is not restrained by any want of 
consent on the part of the parish, which is only requi- 
site when it is put to expense for things not necessairy, 
but merely ornamental. It may be difficult itideed in 
some case^ to distinguish, whether an addition of this 
kind to the service of the church is to be deemed ne* 
cessaryor ornamental ; becauseorgans in some churches 
may be necessary,, though in others only ornamental. 
Incath6df^lcHurchl» they would, I conceive, be deeiried 
^^ecM^y, and the ordinary might compel the deail and 
chapter to etect an organ as proper and necessary for the 
service usually performed in such places. In parish 
churches it wouM be otherwise; and though I do not 
concur in the observation, that organs in such places are 
to be generally discouraged, it might be proper to do 
so in some cases, and it would depend on the circum- 
stances of the parish, what judgment the court would 
form on the particular case. In the present case, it ap- 

(p) BuUetibdrth and Barker v. Walker and Waterfwuse,' 
3 Bul-r. R. 1689. 
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pears lyr the application, that the pffer of an organ has 
been made by a parishioner, so that no expense will be 
incurred it\ the first instaqce. 

** \t '\f\ 9aid that a proper organ willcost (nore than the 
suip prQposed to he given, but I understand the pro- 
posal is not limited to any precise sup[), b^t as the 
ofl[er of a proper ojg^xu There mfty however be the 
^pens^s arising out of it^ as fpr ^(^ctji^g and jceepin^ 
in order, and for an*orgaaist ; and as these may fall on 
the parish, it may render the pon^ent of the parishioners 
necessary. On the eifec|: of consent, I am dispc^d to 
bpld the majority of the parish binding on ^ch a (jues- 
tjpn ^ tjhisi thoifgh it might ppt tfind jn all cas^s^ as , if 
an organ wa» \o be vol;^ wij^ppf f:ljp ?^iJj:^Qrit^ of |he 

Ofldin^ry. In «U q^es Mfhfsre ^|jfi pw?]!) .'? eRn^P^/i?.9* 
to apt by its o\vn ppwer, jt i^ the xnjaj^ri^y Y^!^ifih miist 
bind, and the njN^ority of fi yestfy in cas^ fit tjp be 4:he^ 
decided, will bind the minorily of the parish, though it 
will »P!t bind tbe,9rdiftary in jpn^^^re pny^ct tojiis djs* 
cc^tiop. And ijf he spes that pifipy pf the ppriij}^ip^|pf s 
olyect, thcMgh they naay ^ the fnjIjBprjJy, it pgiay ^^e 
very proper %t he ,shou|d npt be tpta}ly ^natt^nfjjv^ to 
tlieir opinion. It js usua;! ithjerefofe iu pn^e^s pf^pf.efe 
(Qmament l» tender affidi^yils^ ^h9T^Wgr ^^^^1?P flP?^?- 
rity.iA.ve^jtry ^as* in prcjier that the .court may ajsccftajn 
wh^t may faii'ly he cpn^^ideired i^ pr^dQijpinajnt wipb of 
.the pafisb. In cases of thi^ )f ind tt)^ iptimatipn gqes opt 
to 9i\ persons, and thierefope every pne no^ appearing 
must be regarded as <;onpent^ng, by yjrtue of , this notice 
und also of the representative character of the church- 
wardens, who apply for this faculty. 
^' The balance of number in favour of this application 
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fire 213 to 42» about five to one; ancj. though it fe 8iii4 
by the oppoiers that they could have brought morei 
but that they chose to stand on the merits, I must 
suppose they have brought all they could, as the merits 
on the present inquiry depend in no smaU d^ree on 
the numbers. In interest it appears that the rental of 
the parish is about lei^OOO/. of which a proportion df 
4494/. is for the organ, and SS531. against it On thi^ 
representation it is to be observed, that the whole in" 
terest is not brought forward; but it is reasonable to 
presume that all who do not come forward on the caH 
of the intimation agree to the measure. There is then 
the legal consent of the vestry and a sufficient carwiaito^ 
satisfy the court of the sentiments of the real majorilry 
of the parish in farouir of the application* 

*• The consent however is not the only thitlgthatia 
material, since the measure may be improper, in -consi- 
deration of the parish or of the church, or private rights 
may be affected. It might be the duty of the ordinary 
therefore, under particular circumstances, to interpose 
and protect the parish from its own indiscretion, if any 
inconvenience was to be apprehended from it: as if the 
parish was small, and the rent of the houses very high,, 
or tfa^re were other circumstances that rendered such 
an addition to the church inexpedient Attending to 
such considerations, the courts have usually adopted 
the rule of inserting a clause, that no expense shaH 
fall on the parish; but this rule is discretionary ooly, 
^nd though generally proper, by no means binding. 

•^In London where parishes are small, and therenta 
iiigh, Bip organ might be a considerably burden, and 
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therefore the rule is often adopted, though seldom well 
observed in practice : since the course pursued is, that 
several persons certify, that they ar$ willing to sub- 
scribe to provide a settled fund for the (maintenance of 
an organist, though no perroaoent endowment is ar- 
ranged ; a fund for the present being all th|it is usually 
required* That there should be a settled f(ind is not 
prescribed by any rMie of law which is to be found in 
the books or in practice, except in particular cases in 
which the ordinary may. think it necessary. If the cir- 
.eumstances of the parish are different, where the parish 
is large and the inhabitants are opulent, and desirous of 
such an instrument, is it unfit or beyond the discretion 
of the court to sanction such a. grant to them? A fa- 
culty does not enjoih the raising of any rate; and if it 
IS. found a burden, it may be removed by another fa- 
culty. 

) ** Is it necessary then that such a clause should be in- 
sejrted either on principle or settled usage? I have al- 
ready said that I know of no principle that can make 
such a rule obligatory in all cases, and as to us^e, the 
cases which have been eited by the counsel relate 
chiefly to small parishes, in which the ordinary wpuld 
be unwilling to bind the inhabitants without a very ge- 
neral consent A case of real authority, as a negative, 
would be ^hown if the court had said it would not grant 
without su6h clause, and the parish had refused to ac- 
.cept it on those terms. That would be a case in foro 
conientioso, whereas all the precedents cited have been 
of cases in which the parties have been willing to re- 
ceive. J have seen grants of two or three faculties m 
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the consistory of London, on the application of 3ome of 
the parish, without any provision for an organist; as for 
Fulham, in 1732; St. Matthew, Friday Street, 1734. "^ 

** It is said this should be done only when the parish 
are unanimous. The rule of unanimity may b^ proper 
in some cases, and not in others, and it is rather an ar^ 
gutnent against the eifect of unanimity, that t|)e vote in^- 
cludes posterity also. In the case of St. SiephetCs^ Wat' 
brook, where the inhabitants were unanimous,, the 
clause was inserted. Ail precedents prove only that in 
some cases the court has thought ptx>per to insert such 
a clause, but not that>it is bound to do so by any rule 
df law with which I am acquainted. If it is a rule of 
discretion only, what are the circumstjances in this 
case? Here is a populous parish of great public resort) 
with a rental of l^OOO/., and with inhabitants in easy 
circumstances. The ejtpense on resident inhabitants 
will be little more than one halfpenny in the pound. 
If such a parish is willing to have the power to tax 
themselves, and the court should refuse, it woul4 
amount almost to a declaration that no parish should 
have an organ. 

*^ But it is to be considered also whether any private 
right will be affected by it. All that I find on that point 
that one person makes an affidavit that three pews, 
belonging to himself and two otlier persons, will receive 
much detriment; but in what manner is not stated* It 
appears that his pew was erected by himself, without a 
faculty ; there is therefore no prescriptive right. It ap^ 
pears that it was not built by leave of the parishioners ; 
and although the churchwardens have the general right. 
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Ullage ill some p)ac^ giines it to tbe parish in Vestry ; 
aq d on the affidavits that have been exhibited^ I tbiitk 
it is so here. This priv^e right, tbensfore, wbioh is 
(Claimed, is founded oti no legal ground, sior is it good 
agaifist the ehujrqhwaidens of the parish. 

^'Considering 111 1 tbe circumstances of this case» I «m 
of opinion that the oOurt has authority ,to grant the 
faculty, and that theiie is no such ^general rule neiquir* 
ing the unanimous cc^nseot of the parish to obtain th6 
faculty winhout tbe clause mentioiied : there is a de* 
eided majority ill ftivounof the application, and thegr 
have acted on a reasonable and prudent oonfidence* 

*'it is highly proper that there should be ian.t>Fgan in 
this church, if in any : and I pronounce for the grant* 
without insetting any clause respectttig <tbe proyisii^n 
for the otganist/or for exonerating the parish, from tbe 
expensesthattnay beitiourrejd in maintaining it (9)/* 
• By the 58 Geo. 3. cap. 45. sec. ^33. it /is ena^tfifi 
(hat it shall be lawful for the. comitiissioners to aecepi 
iindtake any building or buildings, fit to be used4*Qr 0t 
to be converted into such additionalchurcbes or chapelf;^ 
and also any lands tenements and hereditsixients. proper 
for sites of additional^ehurchesor chapels»'not<exceeding 
in quantity, in any one.plaee, whattnay be sufficient for 
building of a church Or chapel, providing a churchy 
yard, and makinga proper and sufficient approach 01^ 
access thereto, from any persons willing to give the 
same; and eveiy such site, when conveyed to tbe said 
commissioners, and tbe church erected tbeppeupon|9i|d 

(q) Ha^gard?s Consist. R. 1. 2(H^ 
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ndfice thereof given to the bf^hop of the diocese, slbaB 
become for ever thereafter devoted to ecclesiastical pitf* 
poses only, in order that the same may be consecrated 
by the bishop to public worship, according to the rtted 
of the united churches of England aihid Ifelithd as by 
\iiw establisheki : and it shall also b^ lawftil for tb^ said 
coAimissioners to Accept ahd take from any person 
willing to give the same, any house garden and appur- 
tenances, not* exceeding ten acres in the whole, for the 
residence of the spiritual person serving such church or 
chapel, 6r any land not exceeding the said ten ftcres in 
quantity, for erecting scrch faouseand appui^t^nadces, aiid 
niakingstich garden; and ^he same' sfaiiU immedjatdy, 
upon or after the consecration of such church or chapel, 
become and be the house and gl^e beloiiging to such 
church or chapel, andire^t in the inciimbent for the time 
being as ^uch. 

By the 43 Geo. 3. c. 108. "to promote the ^building 
repaifiiig and providing Of churches atid chapels, and 
of 'housed for the residence of ministers and church- 
yards and glebes,*' persons poss^sed in their own rights 
of States may, by deedehroUed (in England undier stat. 
il Hfen. 8. c. 16. ^hd in Irelatnd under 10. C. 1. stat. 4. 
c. 1.17.) or by will executed three months before their 
dec'ea!se, give lailds n6t ^xc^eding 'five acres orgoods 
and chattels iibt efxceeding 500/. for the purpositeof the 
act. The'ict dbes not extend to'feme cbvefts or persons 
incapacitated. Oiily one siich gift shall be made by oto^ 
such person, and where the gift exceeds the legal 
amount, the Chancellor may reduce it. Plots of land 
not exceeding one acre, h^d in mortmain, 'may be 
granted by exchange or benefaction for being annexed 
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to a church. Various acts hav6 been passed for effec-. 
tuating the like beneficent purposes in Ireland (r). 

One by will gave 500/. to bis wife for life^ remainder, 
to the parish church of St. Helen% London^ which iaan 
impropriation : upon this the question was whether the 
vicar or stipendiary of this church should be entitled to 
the 500/. after tbe testator's widow's death^for whether 
it should go to the churchwardens for the repairs and 
insprovements of tlie church ? 

The Master of the Rolls, after taking time to consider, 
pronounced his decree that this 500/. should not go the 
vicar or stipendiary of the church, but did belong to the 
churchwardens for the reparation of the church and the 
improving and adorning the same. 

His honour took notice that money or charity given, 
for repairing a church is one of the charities mentioned 
preserved and established by the 43 Eliz. c. 4. ; that as on 
the one hand the parson of tbe church is a corporation 
for the taking of land for the use and benefit of the, 
church, and .not capable of taking goods or any person- 
alty in that behalf, so on the contraiy the church- 
wardens are a corporation to take o[K>ney or goods 
or other personal things for the use of the church but 
arenot enabled to take lands. 

That goods given or bought for the use of the church 
are all bona ecclesue^iox the taking whereof the church- 
wardens may bring trespass (s)y and may bring trespass 
for the taking of these goods, ap well in the time of 

(r) Vide 43 Geo. 3. c. 106. («) F. N. B. 91. K. 

46 Geo. 3. c; 60. 48 Geo. 3. 
c. 65. 
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their predecessors, as in their own time. Wherefore 
the court decreed this 600?. to be applied towards the 
repairing and adorning the church [t). 

Money given by will to erect a parsonage-house at the 
end of the garden of the former parsonage-house,* is • ot 
wfthin the stat Off Mortmain, no latid being to be pur- 
chased («}. 

Upon th^ same principle, a bequest for rebuilding 
repairing altering or adding to and improving alms- 
bouses; is vali<i to the extent of any application upon 
the land already in mortmain, not of the addition of 
other land (;r). 

• The court will not execute a trust of a charity in a 
manner different from that intended, unless, although it 
cannot be executed literally, it may in substqnce^hy anb- 
ther mode consistent with the general intent. Thus^ 
where the object was to build a church in the parish of 
A., and the parish would not permit it, it could not be 
executed anywhere else ; but where it was to distribute 
bvead to poor persons attending divine service, and 
chanting the donor's version of psalms, though the * 
chanting could not take effect, the rest was exe- 
cuted (y). 

If any one, by word or deed, unlawfully interrupts 
disturbs or abuses any minister in any church or chapel^ 
while he is there in the performance of any of the du- 
tiesof his ministry, he is by the2nd and 3rd ofEdward 6. 

(t) Attomey''Gen, v. Rupert to, dilapidations, vide 17 
2 P. W. 126. 1723. Geo. 3. c. 53. 

(u) Brodie v. DukeofChan^ (x) Attomey-'Gen^ v. PqV' 
dosyl Bto. AA4. With respect 5on, 2 Ves. 389. 

(y) Attorney- General v. 
Boulthee, 2 Ves. Jun. 387. 

E 
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cap. t. to forfeit for the first offence ten pounds, or, 
if that be not paid within six weeks after conviction, to 
suffer three months* imprisonment; and for the second 
offence he is to forfeit twenty pounds, or if that be not 
paid within six weeks after conviction, to suffer six 
months' imprisonment ; and for the third offence he is 
to forfeit all his goods and chattels, and be imprisoned 
daring life. By the 1st of Mary, stat fi. c. 3. he is to 
be committed to gaol for three months, and from thence 
till the next quarter sessions, when he is to be released 
or continued in prison as the court shall see cause. By 
the 1st of Eliz. c, I. he is to forfeit for the first offence 
an hundred marks, and if that be not paid within six 
weeks after conviction, to suffer six months* imprison- 
ment ; and for the second offence to forfeit four hun- 
dred marks, and if that be not paid within six weeks 
after conviction, to suffer imprisonment for one whole 
year ; and for the third offence to forfeit all htsgoods and 
chattels, and be imprisoned during life. And by the 
Ist of W. and M. c. 18. every such offender is to for- 
feit twenty pounds, as often as such offence shall happen. 
Whenever any such insults as those included in the acts 
before mentioned are offered to the minister, it is a 
duty incumbent on the churchwardens to see that the 
penalties be duly levied on such offenders, that by such 
means the service of Gk>d ^nd his servants may he se- 
cured from unseemly affront and interruption, and they 
may proceed against any such offenders under any pf 
the said statutes as to them shall seem meeL 

The Stat. 1 W. and M. further provides, that a penalty 
of 20/. shall be levied upon all who disturb any dissent- 
ing congregation allowed by law, but with this the 
churchwardens are not to interfere. 



51 



CHAP. 11. 



OF CURATES AND LECTURERS. 

CunATBS and lecturers are appointed for the assistance 
of the rector vicar or other regular officiating minister, 
in the discharge of his parochial duties. They are not 
considered in law as incumbents, and generally speak- 
ing are removable from their office at the will and plea- 
sure of those who elect them [%)* 

Of curates (according to Dr. Burn) there are two 
kinds (a) : temporary, or those who are employed under 
the spiritual rector or vicar, either as assistant to him in 
the samechurch,or executing the office in his absence,|in 
his parish church, or else in a chapel of ease within the 
same parish, belonging to the mother-church ; the other 
are by way of distinction called perpetual, which is, 
where there is in a parish neither spiritual rector nor 
vicar, but a clerk is employed to officiate there by the 
impropriator. 

The origin of these perpetual curates is thus : — By 
the Stat. 4 H. 4. c. 19. it is enacted, that in every 
church appropriated (that is to say, annexed to the per* 

(z) Vide Lind. 310. Johns. 88. (a) Burn's E. L. 2, 54. 

E 2 
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petual use of some spiritual corporation, either sole or 
aggregate, being the patron of the living, which is bound 
to provide for the service of the church, and thereby 
becomes perpetual incumbent (a),] there shall be a se- 
cular person ordained, vicar perpetual, canonically in- 
stituted and inducted, and covenably endowed. But if 
the benefice wasgiven, as frequently v^ras the case, arfmen- 
sam monachorum, in consideration of the poverty of the 
bouse, or if, on account of the nearness of the church to 
the residence of the spiritual corporation to which it was 
annexed, a dispensation was obtained, in that case no 
perpetual vicar was appointed, but the church was 
served by a temporary curate sent from the house, as 
occasion required. Upon the dissolution of religious 
houses, these appropriations, together with the charge 
of providing for the cure, were transferred to lay per- 
sons, who not being capable by themselves of serving 
the cure, were consequently under the necessity of nam- 
ing some particular person to the ordinary, for his 
license to serve the same, and these curates were termed 
perpertual; but this not, as I apprehend, from thecircum- 
stance of their not being removable, but from the cir- 
cumstance of their officiating in a place in which, frorii 
there being no vicar, a curate was at all times required 
to do service. 

This point however, and it is one of considerable 
difficulty, still remains to be decided, viz. whether these 
perpetual curates are now removable at the pleasure of 
the impropriator, or whether they hold their perpetual 
curacies for life. According to the common law» 

(a) 1 Bla. Cora. 384. 
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curates are removable without any cause assignlsd (&) ; 
and by the ecclesiastical laW) they are removable upon 
cause shown: that is tosay,pr6videdthey bavierio interest 
in the tithes. It appears also to have been the opinion of 
the legislature by the several statutes (c), that these 
perpetual curates are rembvable at pleasure, inasmuch 
as m the cases provided for by these acts, they are ex- 
pressly enabled to take in perpetuity, and this would 
imply that, in all other cases not expressly conteniplated 
by the iacts, they are excluded fronfi so doing. 

Yet in the Attorney-General \. Brereton {d)<, Lord 
Hardwicke says, that to say that a perpetual curate is 
removable at pleasure is a contradiction in terrhs^ (al- 
though it appears to me that the word perpetual may 
well refer to the office, as I before observed, and not to 
the individual). And in the ease of Martin v. Hind [e) 
Lord Mansfield attempts to draw a distinction between 
cui'ates licensed and those not licensed, and says that 
the former are removable at pleasure, tlie latter only sub 
modo^ as by the consent ofthe bishop, or where the rector 
does the duty himself. This distinction, however, cer- 
tainly does not apply to the point uikler consideration, 
for in these cases, the impropriators beiiig lay rectors, 
are consequently unable to perform any part of the 
duty themselves, and with respect to licences, every 
curate, in the present day, whether perpetual or not, 
must be licenced before he can officiate at all. (/). 

(6) Noy. 15. 3 Keb. 614. {d) 2 Ves. 429, 
Bunb. 273. (c) Cowp. 440. 

(c) 17 Car. 2. c. 3. s. 7. 29 (/) Canons, 36 & 48. 
Car. 2. c. 1. s. 1,2. &1 Geo. 
1. St. 2. c. 10. s. 4. 
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In the case oiMartyn \. Hind, on a caee reserved for 
the opinion of the Court of King's Bench, it appeared 
that the defendant, on the 13th of February, 1769, by an 
instrument in writing, undertook to retaid and continue 
the plaintiff.to officiate as curate, in the parish church 
of St. Ann, Westminster, until he should be otherwise 
provided with some ecclesia^ical preferment, unless 
by fvivli by him coihmitted, he should be lawfully re- 
moved, and to pay him fifty guineas a year during that 
time ; that the plaintiff had not been provided with any 
Ecclesiastical preferment, nor bad he been lawfully re- 
moved ; and that the defendant had not, since the said 
13th day of February, 1769, retained and continued him 
curate of the said church, and permitted him to officiate 
therein, and had not paid him the said fifty guineas a 
year. The instrument upon which the action was 
brought, was in the following words:—** To the Right 
** Reverend Father in God, Richard Lord Bishop of 
" London. These are to certify your lordship, that I, 
" Richard Hind, rector of St. Ann's, Westminster, in 
** the county of Middlesex, and your lordship's diocese 
" of London, do hereby nominate and appoint the 
•• Reverend Thomas Martyn to perform the office of a 
** curate in my church of St. Ann aforesaid, and do 
^ ** promise to allow him the yearly sum of fifty guineas, 
** for his maintenance in the same, and to continue him 
** to officiate in my said church until he ishall be other- 
" wise provided with some ecclesiastical preferment, 
unless by fault by him committed, he shall be law* 
fully removed from the same : and I hereby solemnly 
" declare, that I do not fraudulently give this certifi- 
cate, to entitle the said Thomas Martyn to receive 
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holy orders^ but with the real intention ^to employ 
him in my said chuch, according to what is before ex- 
pressed. Witness my band, this 13th day of Febru- 
aiy, 17d9» R* Hind/* The case then stated, that on 
the 6th of July, 1778, the church of St Ann had be- 
come vacant, on the defendant's having taken other pre- 
ferments, namely the living of Rochdale, and that he 
had paid the plaintiff his salaiy as curate up to that 
time. 

It appeared that about the year 1776, upon a dis- 
agreement between Hind and Martyn, Hind after giv- 
ing him six months* notice to quit the curacy, had re- 
fused to permit Martyn to officiate, and had discontinued 
the payment of his salary. Upon which Martyn 
brought an action on the written instrument above set 
forth, and obtained a verdict for the arrears then due^ 
But the question, whether he could maintain the action, 
being brought before the court, in Easter term, 16 Geo. 3. 
on a motion for a new trial, it was looked upon as a 
new point, and after a long argument by counsel, the 
court took time to consider. The rule however, for a 
new trial was subsequently dischaiged, and Judgment 
entered for the plaintiff. 

The question now upon the case reserved in the se- 
cond action, was whether the plaintiff could recover the 
arrears of his salary of fifty guineas, from the time 
of the defendant's quitting the rectory of St. Ann* 
For the plaintiff, it was contended that the undertaking 
by Hind did not determine by his ceasing to b^ rector 
of St. Ann. It was a permanent agreement to provide 
for the plaintiff until he should obtain some other 
church preferment It could not be voided by the vo- 
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luntary act of the defendant, but if he had put it out of 
his own power to continue him in the exercise of his 
function of curate of St. Ann, Westminster, he was 
still bound to pay him his salary. The nature of a title 
to the bishop is iK)t a precarious provision, dependent 
on the will of the person who gives it, but certain, 
and only determinable by the misconduct or prefer- 
ment of the person to whom it is given. And to 
prove this proposition, various cases were referred 
to. For the defendant, it was insisted that every 
sentence in the instrument, confined the undertaking to 
the time of continuance in the rectory of St. Ann. It 
could not bind his successor, and certainly did not bind 
him, to continue all his lifetime rector of the parish. 
The consideration for which the fifty guineas were to 
be paid was the performance of the duty of a curate. 
The contract would want a mutuality, if it extended 
beyond Hind's continuance in the rectory of St. Ann, 
for he could not compel the plaintiff to officiate as 
his curate at Rochdale, his present living. An en- 
gagement to pay fifty guineas a year, independent of 
any clerical function, would not have been a title upon 
which the bishop could have ordained the plaintiff. 
Lprd Mansfield, who delivered the judgment of the 
court, observed that there did not seem to him to be any 
colour whatever for the present demand. The question 
was, what Hind had undertaken to do. He could not 
turn the plaintiff out at pleasure : but there was no pre- 
tence to say, that he had undertaken for himself or his 
executors to maintain him for life, or to continue all his 
own Jifetime rector of St. Ann. The question here 
was not, whether this was a good title ; although it 
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should seem that it was. They commonly ran in this 
form» and the curate takes the risk of the rector*s quit- 
ting the living* A man may give a more permanent 
title, but the words of this instrument clearly confine 
the undertaking to the time of Hindis continuing 
rector of St. Ann. The defendant had judgment ac- 
cordingly (/ ). 

Now this was the case of a mere curate, and was an 
action upon the agreement; consequently, it does not 
in any way enable us to come to a conclusion upon the 
question before us. But it appears by this case that an 
incumbent may enter into an agreement with the 
curate to continue him in office with a certain salary 
until his death or removal to some other preferment, 
and that such agreement is in all respects binding and va- 
lid so far at least as the salary is concerned. And with res- 
pect to the question relating to perpetual curates, if, as 
1 presume, the word perpetual refers to the curacy and 
not to the curate, then the curate of a perpetual curacy 
must be in the same situation as are all othercurates, and 
liable to be removed at the common law without cause as- 
signed, and at the ecclesiastical law upon cause assigned; 

There can be no doubt however that those perpetual 
curates whose curacies have been augmented by the 
governors of Queen Anne's bounty are not removable 
at pleasure ; for by the 1 Geo. st. 9. c. 10. after reciting 
that the iJitfe Queen Anne's bounty was intended to ex- 
tend not only to parsons and vicars who come in bj 
presentation or collation institution and induction, but 
likewise to such ministers as come in by donation, or 

(/) Doug. 137. 
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are only stipendiary preachers or curates, most of wbtcb 
are not corporations, nor have a l^al succession, and 
are therefore not capable of taking a grant or convey- 
ance of such perpetual augmentation as is intended by 
the said bounty ; and in many places it would be in the 
power of the donor impropriator parson or vicar to 
withdraw the allov^ance which was before paid to the 
curate or minister serving the cure ; or in case of a 
cbapelry, the incumbent of the mother-church might 
refuse to employ a curate and officiate there himself, 
and take the benefit of the augmentation^ whereby the 
maintenance of the curate would be sunk instead of 
being augmented: it is enacted that all such churches 
curacies or chapels which shall be augmented by the 
governors of Queen Anne's bounty^ sbnU be fi^m 
thenceforth perpetual cures and beneficed; and the 
ministers duly nominated and licenced thereunto shall 
be in law, bodies politic and corporate, and have per- 
petual succession, and be capable to tak^ in perpetuity : 
and the impropriators or patrons of any augmented 
churches or donatives, and the rectors and vic&irs of tbe 
mother-churches wbereunto such augmented curacy or 
chapel doth appertain, shall be Excluded from receiving 
any profit by such augmentation, and shall pay to tbe 
ministers officiating such annual and other pensions 
and salaries^ which by ancient custom or otherwise, of 
right and not of bounty, they were before: Obliged to 

pay* 

In the case of Price v. Pratt the plaintiff preferred 
his bill as perpetual curate of Bovington, a chapel an- 
nexed to the church of Hemel Hemsted, in the coun- 
ty of Hertford, against the defendants, inhabitants and 
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occupiers of land within the said chapelry, for the 
small tithes thereof. He made out his title und^r a 
nomhiation to the said curacy to 1716 by the then 
vicar of Hemel Hemsted, who by the same instrument 
gave htm the small tithes in Bovington^ with power to 
sue for them in his name. That upon the said vtcar^s 
death, his successor, the present vicar» in the year l72d» 
granted him a new itominatibn to this curacy €^xpressly 
for life, with like power to sue for the small tithes in 
his name; but though he took a second nomination, 
yet that by the first and by the bishop's licence he was 
sufficiently entitled to the tithes, because by such nomi- 
nation he became perpetual curate. But the court ob- 
served that tb^ bill must be dismissed, for no title ap- 
peared in the plaintiff, for though a curate was ap- 
pointed by the vicar either generally or expressly for 
life, yet such appointment was in its own nature revo- 
cable at the common law, even without any cause as- 
signed, and by the ecclesiastical law upon cause shown : 
so that the plaintiff had not such a permanent interest 
as to claim any tithes (g)* Jn this case the plaintiff 
erroneously conceived that he was perpetual curate 
because bis nomination was by the latter vicar express- 
ly for life ; but I presume that if he had claimed these ^ 
tithes not in his capacity of curate but as assignee 
thereof, from the vicar, his title to them could not 
have been disputed. 

It may not be improper here to observe, that accord- 
ing to ah opinion of two eminent advocates of the Court 
of Arches, every licence to a curate termittates on the 

{g) Bunb. 273. 
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death o£ the incumbent who gave the nomination: 
and that thef succeeding rector may nominate any other 
clergyman to the cure, and claim a fresh licence from 
the bishop of the diocese (A). 

In the case of the curate of Orpington, who was ap- 
pointed by the impropriator and duly licenced by the 
ordinary, thie court held that, being but a curate at will, 
and not instituted or inducted, he was not an incum- 
bent within the stat. 13 Eliz. c. 10* nor liable to dilapida- 
tions (i), 

K perpetual curacy is hot ah ecclesiastical benefice, 
but is tenable with any other benefice; this was 'ad- 
judged in the case of Weldon y. Green, 1773, which 
was a suit by the patron against his clerk incuinbent, 
who had accepted such a curacy after his institution 
and induction into the benefice, which this suit was 
intended to make void : as bv the ecclesiastical 
law the acceptance of any ecclesiastical benefice of 
ever so small a value, without a dispensation, makes 
any former ecclesiastical benefice void (k). 

By Stat. 57 Geo; 3. c. 99* s. 50. it is enacted, that 
whenever it appears to the satisfaction of the bishop, 
either of his own knowliedge or on proof by affidavit 
laid before him, that by reason of the number of 
churches or chapels belbnging to any benefice^ locally 
situate within his diocese, or of thelir distance from 
each other, or of the distance of the residence of the 
clergyman serving the same from them or any or either 
of them, or from the negligence of the incumbent, the 

(h) Bum's E. L. Edit. Tyr- (z) 3 Keb. 614. 
whitt, 2 V. 74. (k) Burn's E. L. 2. 54. Tyr. 
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ecclesiastical duties of such benefice are inadequately 
performed, he may, by writing under his hand, require 
the incumbent to nominate to him a fit person or per* 
sons, with sufficient stipend or stipends, to be licenced 
by him to perform or assist in performing such duties, 
specifying the grounds of such proceeding ; and if the 
incumbent neglects to comply with such requisition for 
three months after it is made, the bishop may appoint 
a curate or curates, as the case requires, with such 
stipend or stipends as he thinks fit (not exceeding 
however the stipends in the act allowed, nor, except 
in case of negligence, exceeding one half of the gross, 
annual value of the benefice), though the incumbent 
may actually reside or serve the same. 

By the d9th section of the same act, no spiritual per*, 
son is to serve more than two churches or chapels, or 
one church and one chapel in one day, unless from 
their locar situation or the value of the benefices or 
other special cause, the bishop may deem it expedient 
to licence him to serve three churches or chapels, in 
which cas^ the bishop may grant a licence accordingly, 
such churches and chapels not being distant from each 
other more than four measured miles; provided the 
reasons for granting such licence be stated therein; and 
such licence shall not be good unless they are so stated ; 
and provided such person*s residence is so situated that 
he need not travel more than sixteen measured mil,es in 
one day to do the duties of such churches or chapels^ 

By the 57> Geo. 3. c. 99. s- 49. it is enacted, that 
where a curate is appointed to serve the benefice of any 
incumbent who is not resident for more than three 
months in the year from exemption license or other* 
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wise, such curate shall reside within the parish, pro- 
vided the gross annual value of the benefice amounts to 
or exceeds ^300 and the population 300 persons, or 
provided the population amounts to 1000 persons or 
more, whatever may be the value of the benefice ; pro- 
vided that, where it is made out to the bishop's satis* 
faction that, from peculiar circumstances, great incon- 
venience would arise from such, curate being compelled 
to reside in the parish, he may allow him to reside in 
some convenient place near; but such circumstances 
are to be specified in the licence, and entered and filed 
in the registry of the diocese. 

And the bishop (sec. 64.) who shall grant a licence 
to any curate to serve the church of an incumbent non- 
resident for four months in the year, may allot for bis 
residence the house of residence of the incumbent^ with 
offices gardens and appurtenances thereto, duriqg such 
time as he shall serve the cure or during the incum- 
bent's non-residence, and may sequester the profits of 
such benefice in any case in which possession shall 
not be given up to the curate, and until such possession 
is given, and may apply or remit the profits of such 
sequestration as he thinks fit 

And (65) where a curate is assigned a salary of not 
less than the gross annual value of the benefice which 
he serves, and in addition thereto is directed by the 
bishop to reside in the house of residence thereof, he 
shall during 'such residence pay the same taxes and 
parish assessments in respect of such house and the 
appendages thereof, of which he niay have so been in 
occupation, as if he had been appointed to the bene* 
fice. 
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But the bishop may at any time {66)^ on giving three 
months* notice in writing, direct such curate to give up 
possession of such house of residence, with the appurte- 
nances ; and in the event of his refusing to do so, he shall 
forfeit to the incumbent of the benefice 40«. for each 
day of such wrongful possession, to'be recovered by such 
rector, and in an action of debt, in any court of record at 
Westminster, as any of the penalties for non-residence 
under this act are recovered. But (67) the incumbent of 
any benefice, the house of residence whereof has been 
assigned to the curate as a residence, shall not dispossess 
him of such house until the permission of the bishop 
has been given in writing, with three months* notice to 
thecurateof such his intention, who shall thereupon quit 
the same according to notice; and every curate residing 
in such house of any benefice which becomes vacant, 
shall quit the same within three months after appoint* 
ment of any spiritual person thereto, or being required 
so to do by the new incumbent, and on having one 
month's notice to quit 

And lastly (68), no curate can quit any benefice to 
which he is licenced, until after three months' notice 
of his intention to quit, given to the person holding 
such benefice, and to the bishop of the diocese, unless 
with the consent of the latter, upon pain of forfeiting to 
such incumbent a sum not exceeding six months' sti- 
pend, which may be retained thereout when paid; or if 
it cannot be so retained, it may be recovered as other 
penalties under this act may be recovered. 

The salaries of curates are also provided for by stat. 
57 Geo. 3. c. 99. s. 53. ei seq.; but it is not within the 
scope of this treatise to enter into the consideration of 
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that part of the subject. Thus much howeyer may be 
observed, that if the bishop assign the salary » the cu- 
rate's most effectual remedy for his pay is to apply to 
the ecclesiastical court; for there, in default of payment, 
a sequestration may be served upon the benefice: but if 
the curate have not a licence, he cannot sue in that, 
court (/). 

He may also sue for his salary at common law, but 
then he must prove an agreement betwixt himself and 
the incumbent ; and here also he may be called upon 
to prove that he made the subscriptions and declara- 
tions required by law, and otherwise qualified himself 
as the same directs (it^). 

It was formerly held that a mandamus would lie to 
admit or restore a curate to a curacy to which he had 
been duly elected ; thus in the case of the King v. 
Barker [n)^ the court observed, that clergymen were 
not in such cases to be driven to ejectment. But the 
authority of this and similar cases has been overruled 
by subsequent decisions. In the case of the King v. 
the Bishop of Chester, Mr. J. Buller observed, that the 
grounds on which the Court of King's Bench formerly 
granted or refused a mandamus were not explicitly 
stated, but that the court had lately granted this dis- 
cretionary writ only in cases where there was no other 
specific legal remedy, or where such remedy (as an as- 
size) was obsolete. In this case it appeared that there 
had beeii a cross nomination to a curacy, and one of the 
nominees applied to the court for a mandamus to the 

{/) Johns. 87. (n) 1 Bl. R. 1, 300. 

(m) Ibid. 
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bishop to licence him, which the court refused, becaiide 
he had a specific legal remedy by quareimpedit. 

And in the subsequent case of the King v. the Mar" 
quis of Stafford {o), the affidavits stated the custom to 
be, that the minister of the chapel of Willenhall ought 
to be nomioated.and appointed by the inhftbitants of the 
town of Willenhall, having lainds of inheritance within 
the town, and being so nominated, ought to be pre* 
sented and allowed by the lord of the manor of Stowe 
Heath.: That on a commission of charitable uses, in 
the reign of James L it was agreed between the lord; of 
the manor and the said inhabitants, that certain copy- 
bold lands. should be let, through the mediuni of trus* 
tees,:for.the reparation of the said chapel and the main- 
tenance of a stipendiary priest or curate, tp be nomi- 
nated by a majority of the said inhabitants, and to be 
allowed. by the lord, and by him presented. : The.lord 
having.refused! to. allow and present the .nominee of a 
majority of the inhabitants, the latter prayed a manda- 
mus, which the court refused, saying, their right was 
either a mere trust, and then their remedy was in equity, 
or it was a legal right, in which case a '^tM^re impedzf 
would lie. 

A writ of mandamus to the ordinary, reciting that 
the. Rev. Isaac Knipe, elerk, had been duly nominated 
and anointed by the inhabitants of Piddington, in tlie 
pai^isli of Ambrosden, in the county of Oxford^ or the 
major part. of them, to be chaplain or curate of the 
church or chapel of Piddington^ without stating tha 
consent of the rector or any endowment or custoni foi^ 

(o) 3 Term R. 646. 






the inhabitants to make such iyoiniisU;ioii andappoint- 
ment, wa8» on a rule to show cauee» quashed as insufB^* 
cienty and as not showing that the party praying for it 
was entitled to the relief prayed (p). 

The chureh or chapel ctf Piddington, in the parish of 
Ambl^dsden, in the county of Oxford, was endowed in 
1428» by a deed executed by the then impropriator of 
the rectory, the then vicar and the inhabitants of the 
township, and confirmed by the diocesan ; whereby^ in 
consideration of a yearly payment to the vicar, it was 
provided thiat the curate of the chapel should receive all 
the tithes due to the vicar frcMn the said inhabitants, 
and should be appointed by: theih; under which, they 
con tinned 'to exercise the power of appointment and 
presentations III 1797^ an act passed^ for inclosing open 
lands' in the township^ in which at is. recited, as if a 
matterof doubt whedier the curate were . entitled' to 
thesmalliitithes, or to a modus In Jieu; of tithes; .thede^ 
cision of which is left untouched by^ the act; In 1801, 
upon a vacancy, tbe< inhabitants appoint and^ present a 
curateiupon^ an agreement signed by- him and the prnt^ 
cipal inhabitants, whereinthey saythat he is appointed 
to the curacy, &c. and to the money payment .of 
AQlii Ss.. Qd. annualfyt payable^out: of the lands and here* 
diiamenisin JHddmgtohy in light of thesaid cunugr, to* 
gether iwith^ surplice fises and all other profits prMkges 
and lappurtenances to. the same belongings and. of right 
payable. That the inhabitants, not considering that 
sumisufficient for the proper support of the curate, had 
voluntarily agreed to pay a further sum of 291. Us.lOd. ; 

(p) The Kmg v. the Bishop ofOxford,3 Smith, 341. 7 East, 

345. 1806. 



67 



with a proviso that it shall not in any respect alter the 
money paynnent of 40/. 8s, 2rf. wheretoith the said lands 
are dndhave been, time immemorial, charged in right of 
the said church. It was held that this agreement, en- 
tered into for the purpose of restraining the then curate 
from asserting his claim to the small tithes by due course 
of law, and furnishing evidence against his successors, 
was simoniacal, and the presentation made thereon void. 
And the right of presentation having thereupon de- 
volved to the crown by stat. 31 Eliz. c. 6, s. 6, whose 
presentee had been licenced by the ordinary, a manda- 
mus to the ordinary to licence another curate subse- 
quently appointed and presented by the inhabitants, 
who had given notice of having withdrawn their former 
nomination and presentment and cancelled the agree- 
ment, was denied; and the rule discharged with 
costs (q). 

In the case of the Attomey-GeneralY. Forster, it ap- 
peared that by deed dated in 1656, the impropriate 
rectory of Clerkenwell having been purchased by the 
parish, was conveyed to the churchwardens for the use 
of the inhabitants and parishioners for ever. By a de- 
cree of the Court of Exchequer, the right of nomination 
to the curacy viras declared to be in the parishioners and 
inhabitants paying the rates and assessments to the 
church and poor. And now the cauise coming before 
the Lord Chancellor, on an information filed at the re- 
lation of several parishioners and inhabitants of Clerken- 
well, to set aside the election of the defendant Forster 
as curate of that parish, he expressed an opiniofi, 

(q) The King v. the Bishop of Oxford, 7 East's R. 600. 1806. 

F 2 
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that assessment gave a right to vote in such nomina- 
tions, although actual payment of the rates had not 
been made. But an election on that principle vras not 
disturbed on the ground of commonjconsent, no object- 
tion having been made at a general meeting, and the 
parish having no representative meeting in vestry for 
this purpose (r). 

Where trustees have power to elect a vicar, they 
must all join in the presentation, or the bishop may re- 
fuse their nominee, and shall not by quare impedit be 
compelled to institute him. So election as well as pre- 
sentation being requisite on the part of the trustees, 
they shall give notice of their meeting; and if the elec- 
tion be not fair, the court will not compel all the trus- 
tees to join in the presentation. So where by neglect 
the number of trustees to present to a living was not 
filled up at the time of an avoidance, the court would 
not, by injunction, prevent the effect of a presentation 
under the legal title of the heir of the surviving trustee, 
without special ground, but the court will take care 
that the trust shall be properly filled up in future («). 

A bill was filed to have a presentation to a living on 
the next avoidance delivered up, charging the defendant 
with gross misconduct in obtaining it, and otherwise 
while a private tutor in the family. A general demurrer 
to the bill was allowed, for the court said no bishop 
would ever institute such a clergyman (t). 

(r) 10 Ves. 335. 1804. (s) Wilson v. Denison, 
The case went off on another Amb. 82. 
point. (0 Mcumamara v* 

5 Ves. 824. 
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Trustees had an advowson with directions to present 
in a certain time. This is directory only, and they 
may do it afterwards, but they must all join in the 
presentation (w). 

Where the trust of an advowson was to present some 
fit person, such as the inhabitants and parishioners, or 
the major part of the chiefest and discretest of them 
should nominate, the right of election was considered 
to be in the inhabitants, above the age of twenty-one, 
paying the church and poor rates; and a popular elec-- 
tion by a majority of such voters, and others not so 
qualified, was in this case established (x). * 

It is a rule proper to be adopted in equity, that a 
quare impedit cannot issue after six months, where a 
parson has be^n presented to a living by one who has 
not a right'; because it is the general one that equity 
follows the law, whether originally a resolution of the 
common law or introduced by statute. The stat. of 
Westminster 2. (y) was intended to secure the peace 
of the church, and being considered as a statute of li-> 
mitation, it is a bar of an equitable as well as of a legal 
right, and therefore a plea of plenarty of six months and 
upwards will be allowed (ss), ^ 

Upon a trust for the vicars of Polesworth for the 
time being, provided they should be " there settled by 
the nomination and appointment of the trustees, or the 
major part of thep," the trustees neglecting to recom- 
mend, the chancellor, the presentation being in the 

(m) Jttomey^General v. [y] 13 Edward 1, c. 5. 
Scott, 1 Ves. 415. (z) 1 Leo. 194, and Gardner 

(x) Fearon v. Webb, 14 v. Gnffith, 2 P. W. 404. 
Ves. 13. 
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crown, presented: held that the Ticar was entitled to 
the benefit of the trust (a). 



By the 13 & 14 Car 2. sec. 2. entitled the act of uni- 
formity, cap* 19, it is enacted, that no person shall be 
permitted to preach as a lecturer, or to read any sermon 
or lecture in any church chapel or other place of pub* 
lie worship, unless he be first approved and thereunto 
licenced by the archbishop of the province or. bishop of 
the diocese; or in case the see be void, by the guardian 
of the spiritualities, under his seal ; and shall in the pre- 
sence of the same archbishop or bishop, or guardian, 
read the thirty-nine articles, &c. and declare his un- 
feigned assent to the same. 

And further, no person can be a lecturer endowed or 
unendowed, without the rector's consent, unless there 
be.aQ immemorial custom to elect without his consent, 
but where there is such a custom it is binding on the 
rector, as it supposes a consideration to him ; and the 

« 

endowment is only material in this respect, as it does or 
may furnish an argument in support of the custom, and 
to show that it had a legal commencement (6). 

The bishop or archbishop are bound to grant a li- 
cence to those duly applying for the same, or to show 
good reason to the contrary ; it is not in their power ar- 
bitrarily to refuse or withhold the same, but^ as Lord 
C. J* Holt says, are bound ex justitid to licence, if the 
person be orthodox and nn honest liver and loyal. 

It is a sufficient ground for the ordinary to withhold 

(a) Attomey''Oener(d v. (6) Addam*s Ec. R. 1 vol. 
Bmltbee, 1794, 2 Ves. J. 380. 103. 
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the licence, that the lecturer has not obtained the con- 
sent of the rector of the church in which he is desirous 
to lecture. This was laid down by Lord C. J. Lee» in 
the case of the Kingy. the Bishop of London (c). The 
case, he observed, is no more than this: that the parish 
of St Anne, Westminster, being made by act of Parlia- 
ment a separate and distinct parish, the inhabitants 
agreed amongst themselves to constitute alecturer, who 
has ever since been elected by a select vestry, and sup- 
ported by the voluntaify contributions of the inhabit- 
ants. That the lectureship being vacant, Mr. Church 
was elected by a majority of the select vestry to be lec- 
turer ; and that Dr. Felling the rector received him as 
such. That Mr. Dawney was appointed by 500 or 
more of the inhabitants, but that Dr. Felling hath re- 
fused to receive him or to lend him the use of the pul- 
pit. So that it appears upon the state of this case, that 
here is a lectureship appointed within time of memoiy, 
supported by voluntary contributions, without any jiay 
fee or temporal right vested in any body ; that there is 
no usage or prescription to give the lecturer a right to 
preach here; and therefore the question is whether, un* 
der these circumstances, this court ought to grant a 
mandamus, where the minister refuses to admit the 
lecturer? 

The foundation of applying to this court in cases of 
this nature is» that the Statute of Uniformly hi^vipg 
made a licence necessary, an^ vested that authority in 
the bishop, the court will not suffer him to exercise that 
authority arbitrarily ; but where a person appears to 

(c) E. 16 Geo. 2. 
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iidVe d Hght, will compel the bishop to grant a licence, 
or show good reason to the contrary ; and so it was held 
'by my Lord C. J. Holtj in the case of Rex v. the Church^ 
wardens of St. Bartholomew. Before this statute was 
Inade, it was ' lawful for the churchwardens to prevent 
any stranger from preaching in the church, without 
showing bis licence to them* And that be could not 
preach there without leave of the minister is pretty 
clear, because the soil and freehold of the church is only 
in the parson and in tio other (rf) ; and therefore neither 
•the ordinary nor churchwardens can licence a parishioner 
to bury within the church, but only the parson* 

His lordship-said, that he had a full report of the case 
of the King against the Churchwardens of St* Bartho^ 
lomew, which came before the court Mich. 12 W. 3, 
upon a motion for a prohibition. That was the case of 
a lectureship founded by a private person, with a salary 
of 50/. per annum annexed to it, for a lecturer to preach 
every Thursday; and it was directed that the inhabit- 
ants should choose a lecturer every year. They ac- 
cordingly chose one Turton, and for several years rechose 
the same person; but at last they chose one Rayner to 
be lecturer. Turton insisted that he was lecturer for 
life, and as such insisted upon a right to preach in the 
church on Thursdays; but the churchwardens refused to 
open the doors, upon which Turton libelled in thespiritual 
court, and had an inhibition there to inhibit Rayner to 
preach, and also a monition to the churchwardens to 
open the doors of the church to Turton on Thursdays; 

(d) Cro. Jac. 366. Francis by the name of Day against 
V. Ley^ reported in Noy, 104, Beddingfield and others* 
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and lipon that a prohibition was moved for. And it waH 
held by my Lord C. J. Holt, that although it was punish* 
able by the statute for any person to be lecturer, and 
preach without licence, yet the ordinary had no power 
over the right, nor has he an ai'bitrary powier to licence 
or not, but was bound exjustitid to licence, if the person 
were orthodox and an honest liver and loyal. And as 
to the churchwardens, it was true^ that on Sundays and 
holidays, they are bound to open the doors of the 
church to the parson, or whom he shall appoint; and 
if they refuse, they are punishable in the Spiritual 
Court ; but the ordinary hath no power to compiel the 
churchwardens to open the doors to persons not ap- 
pointed- by the parson, and a prohibition was granted to 
declare in* To compare that case with the- present: 
here, is a person, a mere stranger, not received by the 
rector, and consequently one that hath no right to 
preach in this church, applies to the bishop^for a licence^ 
and upon bis refusal applies to this court for a manda« 
mus, &c. ; but as the ordinary hath no power to command 
the doors of the church to be opened to Mr. Dawney^ 
nor to enable him to preach there, without the rec- 
tor's consent, this court will not grant a manda** 
mus to the ordinary, commanding him to licence Mr. 
Dawney, to preach in this church, nor force a man 
into the pulpit against the consent of the minister.— 
Per ct^ria^Ti— The rule for a mandamus must be dis« 
charged. 

^ In the case of the King v. the Bishop o/Londony £. 
1811, the Court of King's Bench said that the Act of 
Uniformity (e) having enacted that no person shall be 

(e) 13 ?(nd 14 Car. 2. c. 4. s. 19. 
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allowed to preach bs a lecturer in any church, &c. unless 
he be first approved and thereunto licenced by the 
archbishop of the province or bishop of the diocese, it 
would not entertain a motion for a mandamus to the 
bishop to licence a lecturer appointed by the parish^ 
upon the previous refusal of the bishop so to do, upon 
the alleged ground of unfitness in the party elected, 
unless it was shown that the like application had been 
made to the archbishop and rejected by him (/) ; and 
in the case of the King v. the Archbishop of Canter^ 
bury and the Bishop of London, which arose out of the 
same lectureship, the court discharged a rule for a man- 
damus to the Bishop of London, to licence a clerk 
chosen by theinhal^itantsof St. Bartbplomew, JSpcchange, 
London, to an endowed lectureship in the pari^ church 
there, upon affidavit made by the bishop, that the party 
elected had been admitted before him with a view to 
his being approved and licenced {vfliich are the words 
of the Stat. 13 and 14 Car. 2, c. 4, s. 19) imposing that 
function upon the archbishop or bishop before any lee* 
turer may lawfully preach; that he had madedU^^t 
inquiry concerning his conduct and ministry, and jiieii^ 
convinced from such inquiry that he was not a fit per^ 
son to be allowed to lecture, he had consqientiQUsly 
determined, after having heard him, that he could 
not approve or licence him thereunto. And the rule 
which included the Archbisihop of Canterbury, ivs 
well as the bishop, in the alternative, was also dis- 
charged as against the former (against whom it was not 
pressed), though it was considered equally open to the 

(/) 13 East, 419. 
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party to make a substantive application against the 
archbishop, if he declined to inquH^ as to his fitness, 
with a view to approve or disapprove of him as a fit 
person to be licenced (g). 

Trustees of a lecture to be preached at a convenient 
hour, may appoint any hour they please, and vary their 
appointment 

In the case of the King v. Bitthursty a motion was 
made for a mandamus to the churchwardens, &c. of St 
Punstan's in the West, to admit W. Romaine to Dr. 
White's lectureship.in that parish. Dr. White, in 1692, 
by will devised an annuity for the support of a lecturer 
in St Dunstan's, to prevent the increase of the doctrine 
of the church of Rome, or other straggling opinions, who 
should preach eveiy Sundayand Th ursday from the begin- 
ning of Michaelmas to the end of Trinity term, at a con* 
venient hour in the afternoon (to be appointed by the 
churchwardens and officers of the parish), for the benefit 
of children and servants. About ten years ago Romaine 
was elected lecturer, and preached for many years at 
the usual hour of three, till Michaelmas term 1759. 
when he was prevented by the vicar and churchwardens, 
the yicar preaching instead of him, which was the 
foundation of this motion. 

Against the rule, it was said, that Romaine was be- 
come a very popular methodist preacher, which so 
crowded the church, that the parishioners could not 
repair to their seats. Whereupon the churchwardens, 
at the request of the parish, in Michaelmas 1759, ap- 
pointed the Sundays lecture to be preached at seven in 

(g) 15 East, 117. 1812. 
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the. evenings and the vicar himself undertook to preach 
at three. That this was in the breast of the church- 
wardens, and better for the parish, who have now three 
sermons, instead of two. That the churchwardens had 
varied the hour at three several times, and once on the 
opinion and authority of Sergeant Pemberton. 

Per. Cur. Romaine has applied to the court under 
false colours. He has suppressed a material fact, that 
of changing the hour from three to seven^ only stating 
the refusal at three, and not the new appointment at 
seven. , Had this been disclosed, the court would never 
have granted a rule to show cause. 

.We choose to avoid the question, whether Dr. White 
has .a power to erect a lecture so as to bind the minis- 
ter of the parish. But supposing him to have that 
power, he has directed his lecture to be preached at a 
convenient hour. His trustees stand in his place ; they 
have determined, in conjunction with the rest of the 
parish what is the proper hour, and shall the lecturer 
dispute it with them ? Rule discharged (A). 

It may not be improper here to remark that a clergy- 
man, cannot diminish in any respect, or add to the pre- 
scribed form* of, worship, for uniformity is one of the 
leading and distinguishing principles of the church of 
England. If every minister (says Sir John Nicholl, in the 
caseofNewberyy. Goodmn) (i) were to alter omitor add 
according to his own taste, this uniformity would soon 
be destroyed, and though this alteration might begin 
with little things, yet it would soon extend itself to 
more important changes in the public worship of the 

(A) Rex v. Batkursty 1 Bl. (z) 1 Ph. R. 282. 
R. 210. 1760. 
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established church, and even in the scriptures them- 
selves ; the most important passages might be materi- 
ally altered, under the notion of giving a more correct 
version, or omitted altogether as unauthorised interpo- 
lations [k]. 

In the case of his Majesty s Procurator^General 
against Stone (rector of Cold Norton in Essex) which. 
W2LS a criminal proceeding under the stat. 13 Eliz. c. 12. 
and for maintaining and affirming doctrines contrary to 
the articlesof religion as by law established. Sir. W.Scott, 
in one part of his judgment, alluding to the thirty-nine 
articles, said, " These are not the works of a dark age, as 
has been represented : they are productions of men emi- 
nent for their erudition, and attachment to the purity of 
true religion. They were framed by the chief luminaries 
of the reformed church, with greatcare in convocation, as 
containing fundamental truths, deducible in their judg- 
ment from scripture : and the legislature has adopted 
and established them as the doctrines of our church 
down to the present time. 

" The purpose for which these articles were designed 
is stated to be ' the avoiding the diversities of opinions 
and the establishing of consent touching true religion.' 
It is quite repugnant therefore to this intention, and to 
all rational interpretation, to contend, as w ehave heard 
this day, that the construction of the articles should be 
left to the private persuasion of individuals, and. that 
every one should be at liberty to preach doctrines, con- 
trary to those which the wisdom of the state, aided and 
instructed by the wisdom of the church, has adopted, 

[k) 1 Phill R. 2S6. 



78 



It is the idlest of all conceits that this is an obsolete 
act ; it is in daily use * viridi observantidy and as much 
in force as any in the whole statute-book, and repeat- 
edly recommended to our attention by the injunctions 
of almost every sovereign who has held the sceptre of 
these realms. It is no business of mine in this place to 
vindicate the policy of any legislative act^but to enforce 
the observance of it I cannot omit however to ob- 
serve, that it is essential to the nature of every establish- 
lAent, and necessary for the preservation of the interests 
of the laity as well as of the clergy, that the preaching 
diversity of opinions shall not be fed out of the appoint- 
ments of the established church ; since the church it- 
self would otherwise be overwhelmed with the va- 
riety of opinion which must, in the great mass of human 
character, arise out of the infirmity of our common na- 
ture. For this purpose it has been deemed expedient 
to the best interests of Christianity, that there should be 
an appointed liturgy, to which the offices of public 
worship should conform ; and as to preaching, that it 
should be according to those doctrines which the state 
has adopted as the rational expositions of the Christian 
faith. It is of the utmost importance that this system 
should b(B maintained; for what would be the state 
and condition of public worship, if every man was at 
liberty to preach from the pulpit of the church what- 
ever doctrines he may think proper to hold ? Miserable 
would be the condition of the laity if any such preten- 
sion could be maintained by tlie clergy." 

It appeared that the defendant had publicly im- 
pugned the doctrine contained in the first article of our 
religion, respecting the Trinity, and also respecting the 
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divinity of our Saviour, and the atonement by his death 
and sacrifice contained in the second article; and had 
since committed those doctrines to the press. He had 
also in his defence, which he conducted himself, ad- 
mitted the total opposition of his doctrines to the arti- 
cles in question. The conclusion of Sir W. Scott^s 
judgment was as follows: — 

" Then what is the duty of the court? It cannot re- 
fuse its authority to carry into effect the statutes of the 
land. It might proceed immediately, as suggested, by 
the king*s advocate, after the persisting in those doc- 
trines, which we have heard this day, to pronounce the 
sentence of the law. But the court is disposed to act 
with the greatest indulgence to the party, and will now 
content itself with admonishing him, though not en- 
couraged to expect any effect from this admonition, to 
appear the next court-day to revoke his errors, with an 
intimation that if he does not obey this admonition, the 
court will feel itself under the necessity of proceeding to 
inflict the particular penalty which the statute directs.*' 

On the next court-day, Mr. Stone tendered a paper to 
the following eflFect:— I, Francis Stone, rector of Cold 
Norton, in the county of Essex, do declare, that I was 
not aware that, by preaching my sermon before the 
archdeacon, I was offending against an act of Parlia- 
ment passed in the reign of Queen Elizabeth; and fur- 
ther, I was persuaded that my solemn engagements with 
the bishop, at my ordination as priest, authorized me to 
preach as I did. But as the act of Parliament affirms 
that I should preach only what is consistent with the 
thirty-nine articles, I do promise not to offend again in 
like manner. (Signed) Francis Stone. 
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Sir W. Scott observed, " that no one could say 
otherwise than that was a mere promise of future si- 
lence, but no revocation of past error. It was no revo- 
cation, and that was the demand of the statjute. It 
might be satisfied if mere future silence was all that was 
required ; but it was no revocation of the past. . 

" I am therefore," he proceeded, " under the painful 
necessity of considering Mr. Stone as having declined 
to revoke his error, and to comply with the requisitions 
of the statute; and I must direct the registrar to record 
that the party has not revoked his error. It is only ne- 
cessary to observe further, that by the canons {k) of the 
church it is prescribed, that when sentence of depriva- 
tion is to be passed, which I must declare to have been 
incurred by this defence, it must be pronounced by the 
bishop {l)r 

The Bishop of London wa& then introduced, attended 
by the Dean of St Paul's and two of the prebendaries, 
when, having taken the judge's chair, he was informed 
by the judge of the nature of the offence and thepro*- 
ceedings instituted against Mr. Stone. The bishop 
then stated, that he bad read the depositions, and was 
clearly satiafied that the offence was proved; and pro- 
ceeded, to read and sign the sentence of deprivation, 
which th^ judge directed the registrar to record (971). 

(k) Car. 122. (m) Affirmed on appeal, 24th 

(I) 1 Hagg. Consist. R. April, 1809. 
424. 1808. 
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CHAP. III. 



OF CHIDING AND BRAWLING UNDER 
THE bth AND 6th EDWARD VI. 

By the dth. and 6tb of Edw. 6, cap. 4, it is enacted, 
that if any person .shall by words only quarrel, chide or 
brawl, in a church or church-yard, that then it shall be 
lawful unto the ordinary of the place where the same 
offence shall be done, and proved by two lawful wit' 
ne88es(a)^ to suspend every person so offending; that is 
to say, if he be a. layman, ab ingressu ecclesue, and if he 
be a clerk, from the ministration of his office, for so long 
time as the said ordinary shall by his discretion think 
meet and .convenient, according to the fault. 
. Accordingly, in the case of Canning v. SawUns, in 
the Consistory Court of London, 1816, which was a 
suit promoted by Wm. Canning, churchwarden of the 
parish of Rickling, in the county of Essex, against 
James Sawkins, an inhabitant of the same parish, un- 
der the said statute of the 5th and 6th of Edw. 6, for 
quarrelling chiding and brawling in the church, thejudge 
uspended Sawkins for three weeks, ab ingressu eccle^ 
SUB, desired it to be notified to the church that he 

(a) Hutchins v. Denziloe^ 1 Consist. R. 181. 

G 
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was so suspended, condemned him in the costs of suit, 
and raonished him against such conduct in future. 

It appeared that James Sawkihs had, at a meeting 
held in the chancel of the parish church at Rickling, 
for the purpose of examining the accounts of the over- 
seers, and other business of the parish, addressed the 
churchwarden in the following words: ** You are an 
old scoundrel, and the next time you come to church 
I will lock you out. You are not fit to enter a church ; 
I will thrash you with my stick ;. I will fight you for 
a guinea (ft)." 

In the case of Newberyv. Goodwin, T. 1811, decided 
iti the Arches* Court of Canterbury, which was a suit 
against a clergyman for irregularities in reading the 
Holy Scriptures, and for quarrelling chiding and bramU 
ing ih the church, it appeared that the defendant fre- 
quently left out portions of the Holy Scriptures ap- 
pomted to be read, and acknowledged that he bad 00 
done, and declared that he would do so again ; and m 
particular^ that on the preceding Sunday he had omit* 
ted part of a verse in the first lesson, and that, after he 
had omitted the verse, he looked round to the pew of 
Francis Newbery and said, '^ I have been aectised by 
some ill-natured neighbour of tnakitig alterations in 
Ihe service; I have done so now, and shall do so again 
whenever I think it necessary ; therefore, mark. 
; It further appeared^ that ia publishing in the church 
a citation for a faculty for appropriating a vault to 
Francis Newbery Esq, he declared ^as follows : '^Itap*- 
nears .by this paper, that Mr. New'bery is endeavour** 

(6) Canning v. Sawhins, 2 Ph. R. 393. 
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• 

^ng to obtaia a right to this vauJlt» which he has 
h^itherto us^d only by sufferance, and thus obtain a 
permanent place of interment for himself and family. 
Tom see therefore, that he wishes to be buried amongst 
you, though he never attends the sacrament, and seU 
dom comes to church : i.f you have any objections to 
this grant, you will sits^te t|;iem to the bishop's court 
wh,ich will be held at Lewes on Friday the 16th 
instant." 

TIpe sixth article pleaded, that a poor man near 
eighty years of age, on approaching the altar to receive 
tt^e sacrament, was addressed by him in the following 
words : " Does not your cionscie^ce prick you ? how 
can yon think of coming to receive the sacrament 
when you are rich and have suffered your son to go 
to the parish for relief ?" 

An affirmative issue was given to these charges by 
Efr. Goodwin, whereupon the court suspended him 
from the ministration of his office for a fortnight^ de* 
creed a monition against him to refrain in future from 
offending in the manner charged in the articles, and 
condemned him in costs (c)« 

In the case of Musgrave^Lui Bopey (d) the Court of 
J^ing's Bench granted a proljiibition to a siiit for these 
words spoken by one clergy ipan of another: •* You are an 
old rogpeand a rascals^nd a contemptible fellow, ^espised 
and hated by every body." The coprt did pot consider 
this to be a ^iritual defamation. 

In the case of Clinton v. Hatchard, in the commis- 
sajcy ppyrt of the dean aud chapter 9f Westminster.^ 

(c) 1 Ph. R. 286. {d\ Strange, 94t). 

g2 
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the articles, after pleading, first, the general law touch- 
ing the orderly demeanour of persons who repair to 
their parish churches, and secondly, that part of 5 and 
6 Edward d, c. 4, which respects quarrelling chiding 
or brawling in any church, went on to charge that the 
said Henry Hatchard did, in the afternoon of Sunday 
the 10th of December, 1820, whilst at the church of 
St Margaret, Westminster, and during the celebration 
of divine service therein, behave in an irreverent and 
disorderly manner, and annoy and interrupt the Rev, 
William Johnson Rodber, assistant curate of the said 
parish, whilst he was passing from the vestry-room to 
the pulpit, and endeavour to prevent him from preach- 
ing a sermon therein ; that he, the said Henry Hatchard, 
in order to effect his said purpose, had caused or induced 
a number of persons to collect about the vestry door, 
by shouting in a loud tone " We want some friends 
about the vestry room door ;" so that the said Rev. 
W. J. Rodber could with difficulty effect a passage 
to the pulpit ; that the said Henry Hatchard also took 
holdof his gown, and said, " Here is Mr. Saunders, ready 
to do his duty; why will not you let him preach?** 
that upon the said Rev. W. J. Rodber*s disengaging 
bis gown, and still proceeding towards the pulpit, he 
the said Henry Hatchard followed him, repeating in 
an angry manner, ** For shame, Mr. Rodber; Mr. Saun- 
ders was regularly elected, why not let him preach ?'* 
and that by such irreverent and improper conduct, he, 
the said Henry Hatchard, greatly annoyed and dis- 
turbed, as well the said Rev. W. J. Rodber in the per- 
formance of divine duty, as the congregation then 
assembled in the said church. 



85 



A responsive allegation was given and admitted on 
the part of the said Henry Hatchard, which pleaded 
in substance, that, in the year 1820, the afternoon 
parochial and unendowed lectureship of the parish of 
St Mai^ret Westminster, having become vacant, the 
Rev* Isaac Saunders, rector of St Anne*s Blackfriars. 
was chosen lecturer by a majority of parishioners, at a 
poll taken by the churchwardens on the 6th 7th and 
8th of December, in that year; that it being doubted, 
during the said election, whether Dr. Clinton, the in- 
cumbent, would grant Mr. Saunders the use of the 
pulpit, if elected, much curiosity was excited among 
the parishioners to know the result, which led to the 
assemblage of an unusual number of persons, at the 
afternoon service at St Margaret*s, on the ensuing 
Sunday, the said 10th of December ; that, among others, 
the said Henry Hatchard went, and arrived there to- 
wards the conclusion of prayers, and having learnt 
that the said Mr. Saunders was. in the vestry, he went 
there to inquire whether he was or was not allowed to 
preach; that being answered, by that gentleman, in 
the negative, he withdrew from the vestry into one of 
the aisles of the church, where having learnt soon 
afterwards, from one of the beadles, that the said Mr. 
Saunders had retired into the church-yard, upon the 
vestry being cleared, he also went there and found him 
in conversation with a friend, who suggested that it 
would be proper to give formal notice to Mr. Rodber, 
the officiating curate, that Mr. Saunders was in attend- 
ance as a matter of curtesy, and that the said Henry 
Hatchard, as a supporter of the said Mr. Saunders, was 
a proper person to communicate such notice to Mr. 
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ftcidBer; that the feaid Henfr^ Hatchard thefeupoti j^ro- 
ceeded towards the vestry, fdf the purpose «o Suggested, 
but that encountering Mr. Rodber in his way to the 
pulpit, he feaid to him in k very low tone of voice, and 
in a mild and respectfiirl inalnner, " Mr. Rodber, the 
Rev. Isaac Saunders is here to perform the duty to 
Which he htik bdeh elected ;*' that the said Rev. W. J. 

• 

llodbef taking no notice therigdf, the said tienry 
Hatchard imndedisttejy turned away, and left thb said 
church, which he did not re-enter during thatt afternoon ; 
that on the said Henry Hfeitchard So turning away, seve- 
ral persons cried Out " shame, shame," and ** for shame, 
Mr. Rodber," or to that effect, and there was a noise 
and a hissing and a considerable tumult in the said 
church, but that the said Henry Hatchard took no 
part in the same, £md that he had not in any other re^ 
pect interfered. 

!M) evidence was adduced in support of this allega- 
tion, on the part of ihe said Henry Hatchard ; but three 
witnesses were exaitiiied, who fully proved the charges 
before mentioned. 

i)r. Swabey, in his judgment, said, that it was impos- 
sible to deny that the offence imputed to the defend- 
ant was brought home to hitn by the clearest and 
most indisputable evidence; in particular, that no lan- 
guage could be a " chiding and brawling" within the 
statute of Edward 6. in a trtier sense of the words than 
the defendant's expostulations or I'emOnstrances with 
Mr. Rodber, as spdken to by the Several witnesses 
upon the occasion in question. The attempted justi- 
fication set up (in plea) could be regarded in no other 
light than that of a mere pret€6ct. Not only waS a 
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^* formal notice*' to Mr, Rodber, that Mr. Saunders 
was in attendance^ purely superfluous, but its delivery 
could scarcely, under the circumstances, be ascribed, 
by any stretch of charity, to a laudable motive ; but, be 
that as it may, it was certain that the scene of tumult 
and disorder which ensued was the actual, if not the 
designed, consequence of the delivery of this notice by 
the defendant, who therefore has been selected, in my 
judgment, with great propriety, as the person against 
whom these proceedings have been instituted. A very 
little inquiry, which it was his duty to have made, if 
inclined to meddle in this matter at all, would have in- 
structed him that in the case of every, at least unen- 
.dowed lectureship, no choice by the parish of a lec- 
turer is effective, without the consent or approval of 
the rector^ whose undoubted right it is, in every such 
case, to grant to, or withhold from the lecturer so 
chosen, the use of his pulpit. At all events, however, 
he could not be ignorant that, if Mr. Saunders had a 
legal right to the pulpit in the instance in question, 
there must be a legal mode of enforcing it; that any 
other mode of attempting to enforce it was unjus- 
tifiable as it must eventually prove unavailing; and that 
an appeal to private judgment, or rather to popular 
feeling upon such a subject (which this defendant's con- 
duct amounted to, in his apprehension), was illegal, as 
well as in the highest degree indecorous, 

The defendant was suspended ab ingresm eccle/da, 
for one month only, from the circumstance of his being 
an undertaker [e). 

(e) 1 Rol. 104, Hagg. Consist. Rep. 
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CHAP. IV. 



OF PEWS. 

Peiys in churches are intended for the privacy and 
convenience of those who are in the habit of attending 
the performance of divine worship; they were un- 
known to the simplicity of former times, when nothing 
but chairs and moveable seats were known to prevail : 
a practice which still obtains in a great degree in ca- 
tholic countries to this day, and even in some of our 
own more ancient edifices. The higher classes, how- 
ever, being desirous of separating themselves from the 
community, soon began to portion off parts of the 
churches which they frequented, for themselves and 
their families, and thus having set the example, the 
practice shortly spread, and is now generally adopted 
throughout this country. 

These pews, as they are intended for the privacy, so 
are they accounted the property of parishioners ; and it 
18 one amongst the numerous duties of churchwardens 
to see that all strangers be excluded therefrom ;— for 
churchwardens are entrusted not only with the careof the 
church, but alsoof the seats therein (a) ; and this not only 

(a) Vide Appendix, No. 1* 
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to repair them, but also to see that good order be pre-* 
served therein, and that no contention be made about 
priority of place, to the disturbance of divine worship 
and the dishonour of God, but that every man regularly 
take that seat and that place in it to which he is entitled,, 
either by prescription, or by a faculty from the bishop,, 
or by permission from themselves. 

The seats in the body of the church, and also in the 
aisles and elsewhere, if they are repaired at the charge 
of the parish, are at the disposal of the churchwardens 
with the advice of the minister, but still in subordina*. 
tion to the bishop, who hath the primary right of dis- 
posing and ordering of this matter in every church, of 
his diocese. The law justly presumes that he who 
has the primary cure of the souls of the people, and 
the chief government and direction of all matters relat* 
ing to order and decency, is the fittest person to be 
entrusted with a discretionary power of placing his peo- 
ple in the church according to their respective qualities 
and degrees, so that no contention should arise there 
about this matter. And therefore, if any think themselves 
aggrieved by any disposition or regulation of seats by 
the churchwardens, they may apply to the bishop for 
remedy, and his decision is final, unless an appeal be 
made from him to the archbishop. 

No custom or usage, in any place^ for the church- 
wardens to dispose of the seats in a church, can amount 
to a prescription to exclude the bishop; for church- 
wardens are officers under the bishop, and whatsoever 
i3 done by them in these matters must be taken to be 
done by authority derived fronl him, either expressly, 
as in the case of a faculty, or else tacitly allowed : and 
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although in LoDdon and other laiige cities the church- 
wardens take it upon themselves wholly to dispose of 
the seats and pews in their respective churches^ yet 
the. bishop is not therefore excluded from interfering, 
if be thinks fit so to do ; and disusage or nonusage will 
not operate as a bar to his claim* 

The common law never interferes in these matters, 
unless where a seat is claimed by prescription, as for 
instance, where a seat is claimed as appurtenant to a 
messuage within the parish. All other seats it leaves to 
the disposition and regulation of the bishop, or his of- 
ficers, the churchwardens^ who^ as we shall have occa- 
sion to show hereafter, are to take the opinion and ad* 
vice of the minister herein («)• 

The right of the bishop to dispose of the seats in a 
church, extends as well to those which are in the 
chancel as to those which are in the body of the 
church ; nor does it signify, that not only the freehold 
of this part of the cbnrch is in the parson, but that be 
is a)so liable to the repairs thereof, for the right of the 
bishop extends equally over every part. But as the 
lord of a manor, or any other owner of an ancient mes- 
suage, may prescribe to a seat in the body of the 
church, which he and his ancestors have immemorialjy 
used and repaired, to the exclusion of the bishop, so 
may the parson prescribe to a seat in tlie chancel 
which he and his predecessors have immemoriaUy 
been possessed of {b). And if there be no such pre- 
scription, as aforesaid, under which he can claim to be 

{a) 12 Coke, 105. 3 Inst. (6) Prid. Direct. 

202. 2Buls. 150. Hobart, 69. 
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entitled to ft pew, Ke is nevertheless entitled, by virtue 
6{ his office, to a pew in this part of the church for 
himself and family^ in preference to all those who do 
not claim by prescription; and this holds good, 
whether th^ pariton be sippropristor impropriator or 
instituted rector of the parish. If the bishop doth not 
interfere, the piarson may dispose of th^ teats in the 
chancel in the same manner as the churchwardens dis- 
pose of those in the body of the church ; but if any 
controversy arise with respect to such seats, an appeal 
lies to the bishop, from the one as well as the other (/). 
There is an exception, however, in the case of the 
city of London,— for there the chul-chwardens repair 
the chancel as well as the body of the church, and 
consequently dispose of the seats in both; stilt 
however with the same subordination to the bishop as 
in oth^r cases {g). 

If a chapel to a monastery has, since the dissolution^ 
always been used as a parish church, the ordinary may 
have the disposition of the seats there, though he had 
it not before. So if an aisle of the church be always 
Impaired at the charge of the parish, the Ordinary may 
likewise dispose of the seats there (A). 

The ordinary cannot grant a seat in the body of the 
church to a man and his heirs, without annexing it to 
some particular messuage within the parish;' for that 
would tend to the injury of the parishioners, who %y 
such means might eventually be wholly excluded from 
the parish church, which would be filled with strangers. 

{/) Watson, cap. 39. (h) 2 Cro. 366. 

ig) Ibid. 
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In Brabin and Tradwnis case, the churchwardens 
of D. who had used time out of mind to dispose and 
order all the seats of the church, disposed of a seat to 
one, and the ordinary granted the same seat to another 
and his heirs, and excommunicated all who afterwards 
should sit in the seat; and a prohibition was prayed 
and granted, for the grant of a seat to one and his heirs 
was held not good. The seat (the court said) doth 
not belong to the person but to the house; otherwise 
when the person goes out of the town to dwell in 
another place, he will retain the seat, which is contrary 
to reason (e). 

Upon the same principle, a grant of part of the chan- 
cel of a church by a lay. impropriator to A. his heirs 
and assigns, is not valid in law ; and such grantee, or 
those claiming under him, cannot maintain an action 
of trespass for the pulling down of his or their pews 
there erected f/). 

In the case oi Jarratt v. Steele^ in the Arches* Court 
of Canterbury, 1820 (^j, a suit was instituted by the 
Rev. Robert Jarratt, vicar of Wellington, in the county 
of Somerset, against Steele, lessee of the great tithes, for 
having, in September, 1818, without any cbmpetent 
authority, pulled down several pews and erected others 
in the chancel of the church of the parish. 

Sir John NichoU— 

" This suit is brought against Frederic Ferd. Arm- 
stead Steele, for having forcibly entered the church of 

(<e) K. B. E. 16. Jac. Popb. (/) Clifford v. Wicks, 1 
140. Barn, and Aid. 498. 

(g) Phill. R. 3. 167. 
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Wellington, pulled down two pews, and erected others 
in the chancel: he was cited to answer to this offence: 
the proceedings are instituted by the vicar of the parish^ 
In consequence of the citation, articles have been given 
in. These articles set forth the circumstances of the 
case, which have been fully stated by the counsel, and 
conclude with praying that the party proceeded against 
may be canonicaUy punished and corrected; that h^ 
may be admonished to restrain from such excesses in 
future, condemned in the costs of the suit, and ordered 
to remove the pews be has erected, and to restore the 
chancel to the state in which it was. 

** The facts are most reprehensible, and his illega 
conduct has been contumaciously persisted in. 

** All persons ought to understand that the sacred edi- 
fice of the church is under the protection of the eccle- 
siastical laws, as they are administered in these courts ; 
that the possession of the church is in the minister and 
churchwardens ; and that no person has a right to enter 
it, when it is not open for divine service, except with 
their permission and under their authority ; that pews 
already erected cannot be pulled down without the con- 
sent of the minister and churchwardens, unless after a 
cause shown by a faculty or licence from the ordinary. 

" Here an individual, without any pretext or authori- 
ty whatsoever, repeatedly breaks into the church by vio- 
lence, pulls down the old seats, erects new ones, breaks 
a hole into the roof of the church, and thus descends 
into the chancel, after repeated admonitions from the 
minister to forbear. 

** By giving an affirmative issue, however, he has shown 
that he has become convinced of his error and improper 
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conduct, and on that account the court is unwilling to 
proceed against him with rigour. I shall therefore 
only condemn him in the costs of the proceedings, 
admonish him to pull down the seats he has erected, 
and to replace those he has pulled down ; and to rein- 
state the chancel as it was: and to do this I shall allow 
him till the first day of next term, when I shall expect 
him to certify that he has complied with this sentence. 

In the case of Parham v. Templer (A), articles were 
exhibited in the court of the Dean and Chapter of 
Exeter, against the Rev, John Templar, curate of the 
parish, for altering a pew in the nave of the church. 
The court decided that the defendant had, improperly 
and without due authority, divided the seat in question, 
enjoined him to restore it to its former situation, and to 
certify the same within two months. 

In the erection of pews, particular care is to be taken 
that they be not so built as to be an hindrance to 
divine service, or so as to prevent any particular person 
from partaking of the benefit thereof, or be in any other 
way obstructive of the good order of the church. And 
therefore, if any seat be built so high as to hinder those 
that sit behind from well hearing the minister, or the 
churchwardens from well observing the behaviour of 
those that sit therein (which they are bound to prevent 
if there be any thing amiss in their behaviour), on com- 
plaint made to the ordinary, this is to be remedied, and 
the seat taken down to such an height as is fitting (e). 

If one and his ancestors have, time out of mind, re« 
paired an aisle in a church, and sate there with bis family, 

(^ 3 Phil. R. 283. (t) ^Qy. 108. Rrii Pirpct 
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and buried there, it is good evidence that the seat is 
proper and peculiar to him; then be must repair it at 
his own expense and not with the help of the parish, for 
if he doth not, the ordinary may appoint who shall sit 
there (k). And such immemorial possession wUl carry 
with it the presumption that the aisle was first built by 
the founder of it, with the consent of the minister 
patron and ordinary, with the intent to have it sQlely to 
himself (/). 

And, upon the same principle, if any ]>arishioner, 
having a house within the parish, obtain the consent of 
the minister patron and ordinary, and a faculty A^om 
the latter to build a new aisle, for the use of himself 
and his family to bury their dead and sit there during 
the performance of divine service, by these mieans he 
would acquire a good title to the said aisle (m). 

A man may not only prescribe for the sole enjoyment 
of a seat in an aisle or nave of a church (^], if he has 
used to repair it, or for a seat in the chancel, but aleo 
for the first second or other place in the seat (o). 

Possession alone of a pew in a church, though for 
above sixty years, is not a sufficient title to ipaintain an 
action on the cc^e^ even against a wrong doer, for a dis* 
turbance in the enjoyment of it: but the plaintiff who 
brings the action must prove a pre&umptive right or 



(A) Sajk. 2, 85. (n) 3- Inst, 202. 2. Roll. 

(I) Prid. Direct. 288. I 10. 

. {m) Ibid. (o) 1 Sid. 361. Noy. 133. 

Hob. 67. Godb. 200. 
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faculty, anc} should claim it in his declaration as appur- 
tenant to a messuage in the parish (p). 

But an uninterrupted possession of a pew for thirty 
years unexplained is presumptive evidence of a pre- 
scriptive right to a pew, in an action on the case for 
a disturbance: but that presumption may be rebutted 
by proof that before that period the pew had no exist- 
ence {p)» And in the same case it was holden, that 
possession of a pew for thirty-six years, which was 

9 

claimed in the declaration as appurtenant to a messuage, 
was presumptive evidence of a prescriptive right, in 
a case where the church had been rebuilt about forty 
years before. 

' An action of trespass will not lie for entering a pew, 
because the plaintiff has not the exclusive possession^ 
the possession of the church being in the parson (r). 

Upon a libel in the consistorial court for disturbance 
in plaintiff's right to a pew, the court adjudged the right 
to be in the plaintiff, and admonished the defendant not 
to sit in the pew : the Court of Arches afterwards i*e- 
yersed the sentence, but admonished the 'defendant not 
to use the pew again.. These sentences were held not 
conclusive evidence of the plaintiff's right in an action 
for a disturbance between the same parties {s). 

In an action on the case^ 1812, for disturbing plaintiff's 
enjoyment of a pew or gallery in the church of Hendon, 
which he claimed in right of a messuage occupied by 
him in that parish, an entry in the vestry book, dated 

(p) 1 Term R. 428. Stocks [q] Rogm v. Brooks^ \ Term 
V. Booth, 1786. R. 431. 

(r) Ibid. 430. («) Crow v. Salter, 3 Term 

Rep. 639. 
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the 8th of October, 1791, signed by the churchwardens, 
and stating that the parish church has been new leaded 
and repaired at the costs and charges of the parish, except 
the aisles over the two galleries, one of which belonged 
to A. B. under whom plaintiff claimed, and the other 
to J. S. which were leaded and. repaired at the costs 
and charges of the said A. B. and J, S. in consideration 
of their using the said galleries, was held admissible 
evidence to prove plaintiff's right to the pew (t). 

If churchwardens, with the consent and for the con- 
venience of parishioners, increase the number of pews in 
a church, they cannot sell the saniie even to the parish- 
ioners, to pay for the expenses of their erection. There 
is no such thing in law as selling pews; the property 
in them is of a qualified nature, and to be used only in 
a certain and prescribed manner {u)* 

In Stevens v. Woodhouse and Buller^ Arches, 25 Feb. 
1792 (a:), on appeal from the Decanal Court of Wells, 
as to the grant of a faculty for the erection of seats, the 
judge of the Court of Arches observed — " There is one 
clause in the faculty which is illegal; a permission to 
the parties erecting seats to sell the same : this is a 
practice which may have prevailed frequently, but 
whenever it had appeared before the court, it had been 
constantly discountenanced," The court then referred 
to the following cases. 

The Churchwardens of Kensington v. Tryer^ Consist. 

{t) Price V. LittUwood^ 3 (x) Cited Consist. R. 1 V. 

Camp. 288. 318. 

(u) Vide Wcdter v. Chinneff 

infra. 

H 
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17^1, " in which the churchwardens and vicar in 
order to pay the expenses of new pews, had assigned 
them to certain persons, their heirs executors &c. for 
sums specified. The court held this to be illegal, and 
that the subsequent churchwardens might seat the 
parishioners in those pews as if no such order had been 
made. 

In Harford v. Jones^ Consist* 1724. the vestry had 
granted for «£10 a pew to R. and his assigns, appro-* 
priated to such house as he should build. He assigned 
to Jones. Jones applied for a faculty. The court dis- 
allowed the claim of Jones to the pew, and ordered 
him to be placed in the common part of the church. In 
Hole V. Burnet^ Consist. 1740. Suit of perturbation, 
the party pleaded purchase^ and the custom of parish. 
The court rejected the libel, and held the custom illegal. 
In Astley v. Biddle, Peculiars, 1774, Astley took a 
house to which a pew had belonged forty years ; the 
churchwardens demanded money ; on refusal they 
placed another person with him. The court " admo- 
nished them not to disturb, and to desist from the prac- 
tice of selling." 

Having stated these precedents, the court further 
observed, ** — ^These cases all show, that even where the 
order has been made to defray expenses, it has always 
been held illegal. It is said however, that former cases 
had been instances of old pews, but that the agree- 
ment here is for building new pews. This cannot in- 
fluence the court or make the act legal. It may be 
true, as it has been remarked in the argument, that this 
is frequently done, particularly in chapels. But they 
are private property. This is an old parish church, and 
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I am of opinion, that neither the parishioners, by their 
consent, or the ordinary, or any power but the legisla- 
ture, can deprive the inhabitants of a parish of their 
general right, and that such acts are contrary to the 
law of the land." The faculty therefore was pro- 
nounced illegal, and the sentence of the court below 
reversed. 

It was decided in the case of Pettman v. Bridger, that 
a possessory right in a pew is sufficient to maintain a 
suit against a mere disturber. The judgment of Sir 
John Nichoil throws so much light upon the law of 
this subject, that I have here transcribed it at length. 

The facts of the case are embodied in the judgment. 

Sir John NichoU. — 

"This 4s a suit technically termed for * perturbation 
of seat' ; it is promoted by Mr. Pettman, who sets up 
only a possessory right, that his grandfather had the 
estate and pew for twenty years, that he succeeded to 
it, and has been disturbed in the possession of it by 
Mr. Bndger : Bridger admits the fact of dispossession, 
but sets up a prescriptive right to the pew. 

" By the general law, and of common right, all pews 
belong to the parishioners at large, for their use and 
accommodation ; but the distribution of seats among 
them rests with the ordinary : the churchwardens are 
the olficers of the ordinary ; they are to place the pa- 
rishioners according to their rank and station, but they 
are subject to the control of the ordinary, if any com- 
plaint should be made against them. 

" The vestry, as such, has no authority whatever on 
the subject ; the churchwardens are not bound to fol- 
low their directions; at the same time the sense and 

h2 
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opinion of the vestry ought to have weight with them. 
The general right then being in the parish and ordi- 
nary, any particular rights in derogation of these are 
stricti juris; it is the policy of the law, that few of 
these exclusive rights should exist; because it is the 
object of the law that all the inhabitants should be ac« 
commodated, and it is for the general convenience of the 
parish, that the occupation of pews should be altered 
from time to time according to circumstances. 

*' A possessory right is not good against the church- 
wardens and the ordinary; they may displace and make 
new arrangements, but they ought not, without due 
cause, to displace persons in possession; if they do, the 
ordinary would reinstate them : the possession there- 
fore will have its weight; the ordinary would give a 
person in possession, ctjeteris paribus^ the preference 
over a mere stranger. 

*' A possessory right is sufficient to maintain a suit 
against a mere disturber: thefact of possession implies 
either the actual or the virtual authority of those having 
power to place. The disturber must show that he has 
been placed there by this authority, or must justify his 
disturbance by showing a paramount right,— a right 
paramount to the ordinary itself: namely, a faculty by 
which the ordinary haS; parted with this right ; or if 
there be no proof of a faculty, there must be proof of 
prescription and such immemorial usage as presumes 
the grant of a faculty. 

" A prescriptive right must be clearly proved : the 
facts must not be left equivocal, and they must be 
such as are not inconsistent with the general right, 
' " In the first place, it is necessary to show, that use and 
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occupation of the seat has been from time immemorial 
appurtenant to a certain messuage, not to lands: the 
ordinary himself cannot grant a seat appurtenant to 
lands. 

" Secondly, it must be shown, that if any acts have been 
done by the inhabitants of such messuage, they main- 
tained and upheld the right. At all events, if any re- 
pairs have been required within memory, it must be 
proved that they have been made at the expense of the 
party setting up the prescriptive right. The onus and 
benejicium are supposed to go together; mere occu- 
pancy does not prove the right. What might be the 
effect of very long occupancy, where no repairs have 
been necessary, I am not called upon now to say: it is 
a common error to suppose that by mere occupancy 
pews become annexed to particular houses: in country 
parishes, the same families occupy the same pews for a 
long time; but I apprehend they still belong to the 
parish at large : if however it is shown that the inhabit- 
ants of a particular house have repaired, that fact 
establishes that the burden and benefit have gone to- 
gether, and is inconsistent with the right of the parish 
still to claim the benefit, and is evidence of the annexa- 
tion of the pew : thus the uniform and exclusive posses- 
sion of the inhabitants of a particular messuage, con- 
nected with the burden of maintaining and repairing 
the seat, is evidence sufficient to establish a prescrip- 
tive title. 

"To apply these principles to the present case : Mr. 
Pettman sets up no prescriptive right; his grandfather 
first sat there in 1789, and continued in the occupation 
of it till his grandson succeeded him: this would be 
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no good title against the churchwardens and ordinary, 
if they thought fit to remove him. It appears that a 
vestry was held soon after the dispute between the par- 
ties in this suit, at which it was decided by a majority 
of ten to two votes, that Mr. Pettman was to have pos- 
session of the pew, and the churchwardens were 
directed to put a lock on it This is strong against the 
statement, that general reputation was in favour of the 
right of Mr. Bridger. Mr. Bridger did not bring an 
action to support his prescriptive right, but on his 
own authority took off the lock, and resumed pos- 
session. 

" The vote of the vestry is of itself of no authority as 
to the question of right : but it marks the opinion of the 
parish, that Mr. Pettman was entitled in opposition to 
any common intruder. 

" Mr. Bridger does not set up that Mr. Pettman is an 
improper person to occupy the seat, or that the pew is 
necessary for his own accommodation (for he hasanother 
pew in the church, sufficiently large for the occupation 
of himself and his family) ; the parish is increasing, and 
pews are wanted for the use of the parishioners* Mr. 
Pettman very properly offered to give up this pew to 
the disposal of the parish : this proposal was rejected 
by Mr. Bridger, who stands on his paramount right, 
and the question now is at issue on this right, between 
Mr. Bridger and the parish at large, as to their accom- 
ihodation. 

** Now though these considerations cannot weigh at 
all, supposing Mr. Bridger can make out his right, yet 
still they have some weight in ascertaining the burden 
of proof which is imposed upon the parties. 
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** Mr. Bridger pleads that two pews, theonehesits in, 
and the one adjoining to it, which is the pew in ques- 
tion, have been from time immemorial annexed to his 
house, Eastry Court I think, according to the practice 
of these courts, the averment is sufficient : it^must be 
considered as including the averment, that the pew had 
been used occupied and repaired, from time im- 
memorial. 

^* The right is put in this shape : ^ the two pews apper- 
tain to the mansion for the use of the family, their 
tenants, and servants ; the family always sat in one, 
the tenants and servants in the other, being the pew in 
question.' 

** But for the last twenty years, the servants have not 
sat in the pew ; nor indeed have they ever sat in it : 
from the time of building of this pew, they have occu- 
pied a pew in another part of the church. 

^* How stands the case as to tenants ? No tenant of 
the house has sat in it for the last twenty years. Mr* 
Pettman was tenant of part of the land, but not of the 
house. A prescription for a seat as annexed to a mes* 
suage.for the use of the tenants of lands belonging to the 
proprietors of that messuage, would be a bad prescrip- 
tion ; it can only be good for the inhabitants of a mes- 
suage : if it could be extended to tenants of the lands, 
mere land might be held by the inhabitants of another 
parish, and the pew would then be for the use of per- 
sons not dwelling in the parish, which would be con- 
trary to law. 

^* I'he pew therefore has been occupied for the last 
twenty years, by persons who were not inhabitants of 
this messuage, and who as mere tenants of lands be- 
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longing to the owner of the messuage, could support 
no personal right ; and this fact alone would be nearly, 
if not quite conclusive, against the right claimed : it is 
however unnecessary for the court todecide on this point 
simply, for the history disclosed in the evidence must 
be examined, and in examining it, the court must keep 
in mind, that the burden of proof rests with Mr. 
Bridger, and that proof of mere occupancy without 
maintaining and repairing is insu fficient 

** It appear^ from the evidence of the oldest persons, 
that this pew was built near sixty years ago: previous 
to that time there stood on the site of the two pews, one 
large pew and a small slip ; the mansion was then dir 
vided into two tenements, with a hall common to both; 
the mansion and estate were held under lease by the 
Bargrave family from the see of Canterbury ; Mr. Bar- 
grave occupied one tenement of the mansion, Mr. 
Sayer the other. The two families occupied the large 
pew together : the servants sat in the open slip. 

" Now what is there to show that the large pew was 
annexed to the mansion ? There is mere occupancy, but 
no attempt to prove maintaining or repairing at that 
time. 

*' Some time between L750 and 1756, an alteration 
was made; the large seat and slip were converted intO: 
their present form, i. e. two seats of nearly equal size: 
Mr. Bargrave had one seat, Mr. Sayer the other, and 
the maid servants were placed in a different part of 
the church. This was a material alteration :. a consider- 
able expense was incurred, and this in truth must be 
considered as the building of the present seat : has it 
been attempted to be proved, that this was done at the 
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expense of Mr. Bargrave? Not only the presumption 
of law, but the strong probability of fact, is, that it was 
done by the parish. Just before the alteration was 
made, a Mrs. Lawson left a sum of money to the parish 
to repair and beautify the church. Many alterations 
were made. Mr. Bargrave's pew and slip were altered 
at the same time, and four new pews were made; they 
were uniform in appearance and painted alike. 

" Now though it is possible, that Mr. Bargrave, not* 
withstanding these circumstances, may have done this 
at his own expense, yet being done at the same 
time and in the same manner and like the opposite 
pews, the probability is, that it was all done by the 
parish. 

"If this building was done by the parish, there must 
be a complete end of the question, — it would be a ces- 
sion of the pew to the parish, unless some express 
agreement to the contrary could be shown ; there is no 
proof that it was done by Mr. Bargrave ; on the con- 
trary, there are several witnesses who say, they believe 
it was done by the parish, or with Mrs. Lawson's 
money, — there are none who venture on a contrary 
belief; . so that the weight of evidence is against 
Mr. Bridger, though the burden of proof lies on him. 

" The pews have been since repaired, and the belief 
of the witnesses is, that the repairing was also done by 
the parish ; and it is the more probable, because one or 
two pews, to which the occupiers had an exclusive 
right, were not painted. 

*• Mn Sayer was succeeded by Mr. Reynolds, who 
married his daughter, and who of course continued to 
occupy the seat: in 1782, Mr. Reynolds gave up the 
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bouse and Farm, and quitted the parish; another very 
material circumstance then occurred,— a part of the 
mansion was pulled down, and the two tenements were 
united, perhaps restored into one. 

*^In 1784 portions of the land were let to different 
tenants, and among the rest to Pettman : but so far 
from the notion that the pew was for the use of the 
tenants of the lands, not one of these tenants, at that 
time, sat in it, and Pettman's sitting in the pew neither 
commenced nor ended with his being such tenant. 

** It was in 1788 or 1789 that Pettman first sat in the 
pew : there was then a general alteration, and a new 
arrangement of the church ; the parish was increasing 
in inhabitants, and many pews were altered and divided 
so as to accommodate a greater number of persons. 
Several of the witnesses state, that it was left to the 
churchwardens (as properly it should be) to seat the 
inhabitants. Mr. Hadden and Mr. Pettman were the 
churchwardens, and now it was that, for the first time, 
Mr. Pettman was put into possession of this pew. Mr. 
Hadden deposes, and so do others, that he was placed 
there by th6 authority of the churchwardens, as a mat- 
ter of right. Mr. Bargrave suggests, that it was as mat- 
ter of sufferance, or as his tenant : this suggestion is not 
very consistent with itself, for if he was entitled as 
tenant, permission would not have been necessary. 

*^ I have already said, that as tenant of the land he 
could have no right: but if Mr. Bargrave had intended 
to have retained his rights supposing him to have had 
any, surely he would have taken care to have recorded 
in some way, that this was mere sufferance — that Pett* 
man was only to sit there as long as he continued his 
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tenant, or during his pleasure : some written acknow- 
ledgment from the churchwardens, some entry in the 
parish books, some resolution of vestry, would have 
been required. 

" Mr. Bargrave, however, soon after lined and put 
cushions into both pews, and this is the great fact relied 
upon to prove repairs, and the only proof of any; I do 
not consider this as repairs, but as mere ornament : it 
proves nothing, for this reason, that it is in no degree 
inconsistent with the fact of the pews belonging to the 
parish. Lining and cushioning are not usually done by 
the parish, these are things which each individual does 
for his own convenience and comfort. The use Mr. 
Bargrave made of Pettman's pew is accounted for; he 
had occasionally many visitors at his house, and when 
his own pew overflowed, some of them went into his 
neighbour's pew ; this is an usual accommodation in all 
churches. Mr. Pettman being his tenant, would of 
course admit his visitors ;tMr. Bargrave choosing, as he 
said, 'that his friends should be as well seated as 
himself,* lined and put cushions into Pettman's pew, 
who, being his tenant, would have no objection to this 
measure. 

** But this circumstance, thus accounted for, the only 
one, and in opposition to all the other fects in the 
case, does not appear to amount to repairs, to be any 
act of ownership, or any proof that the burden of this 
pew lay on the owner of Eastry Court and not of the 
parish. 

** Pettman continued in the occupation of the pew till 
his death, though he ceased to be Bargrave's tenant 
three years before that event. 
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" It has been said that this was sufferance; Mr. Bar- 
grave might so consider it ; he might suppose that he 
had the right to the pew : but did Mr. Pettman ac- 
knowledge it as sufferance, so as in any manner to bind 
himself; or to deprive the parish of this pew? Quite 
the reverse. Pettman's family considered that he had 
the possessory right, and therefore attempted to con- 
tinue the possession after his death ; and the parish, 
upon hearing the statements and the whole question, 
decided by a majority of ten to two, that Pettman's 
notion was right, and that Mr. Bridger was not en- 
titled to the pew. 

** Upon the whole I am of opinion, that Mr. Bridger 
has not proved this seat to be legally annexed to his 
mansion. 

** Considering also that this right is claimed after a 
dispossession of twenty years ; that it is a special right 
set up in derogation of the general principle and policy 
of the law ; that the pew was not wanted for the accom- 
modation of Mr, Bridger's family ; that it was wanted 
by the parish ; that this right wasset up in opposition to 
the opinion of his fellow parishioners ; that it was en- 
forced by taking off the lock, and placing his livery ser- 
vants in the pew ; that he refused to accede to any pro- 
posals of accommodation that were made to him, but 
stood and insisted upon his extreme rights ; while Mr. 
Pettman, being thus ejected, has contested the right, not 
so much for his own benefit, or for the sake of triumph, 
asfor the accommodation of the parish ; I think the court 
is bound to condemn Mr. Bridger in the costs. 

" In doing this however, the court means to throw no 
imputation on Mr. Bridger's conduct: it is probable 
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that he was strongly impressed with the opinion that 
he had the exclusive right to the pew ; but having as- 
serted that right and failed to establish it, the expense 
must fail upon him and not upon the party who was 
disturbed in his possession, and compelled to resort to 
the protection of the law (y)." 

The owner of a pew appurtenant to a messuage can- 
not, if he does not himself reside within the parish, 
bargain with the tenant or occupier of his house not to 
occupy the said pew, in order that he, the owner, may 
thereby let it to another ; stillless can the owner of 
such a pew let it for rent, and occupy another in a dif- 
ferent part of the church himself: for seats, as has 
been before observed, belong not to persons but in- 
habitants, and if a parishioner entitled to a pew does 
not use it or give it up, it returns again to the parish, 
for the benefit at large of the parishioners. 
' The case of Walter's v. Gunner, and Drury was a 
proceeding against the churchwardens of Teddington, 
calling on them to show cause why they had not seated 
or caused to be seated the plaintiff and his family in 
the parish church, according to his situation and con- 
dition, he being a principal inhabitant and parishioner, 
and having duly applied to them to be so seated. 

The churchwardens admitted that the plaintiff was 
a principal inhabitant, and that he had applied to them, 
and alleged that the church was so small, and the 
number of inhabitants so much increased, that many 
persons were obliged to submit to considerable incon- 
venience, some in sitting with others, some in having 



(y) Pettmanv. Bridger, 1 Phill, Rep. 
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no seats ; that many seats were held by custom, at« 
tached to houses in such a manner, that, though the 
owners did not use them, they were occupied by their 
tenants; that thechurchwardens had not interfered with 
such customary possession; that the house which Mr. 
Walters occupied was built by a jew who never applied 
for a seat : that in 1796 Mr. Walters applied for a seat, 
and a vestry was called, at which it was determined 
that persons should have permission to erect pews in a 
gallery on payment of £5 to the parish ; that this offer 
had not been accepted ; that the plaintiff refused to pay 
the church-rate unless he was seated ; that it was then 
proposed that a vacant space should be enclosed, and 
notice was given to him that a vestry would be held 
for that purpose, but he did not attend; that the 
churchwardens were desirous of accommodating all per- 
sons as well as they could without disturbing the posr 
session of others; that they had no right to dispossess 
them, but were ready to submit to any order which the 
court might make upon them. 

On the other side it was alleged that by law and 
usage, all pews, except those held by faculty, or other 
legal title, ought to be distributed amongst actual pa« 
rishioners ; that many of the largest were assigned to 
persons not living or having lands in the parish ; that 
others were annexed to houses and let out by the owners 
to persons not living in the parish ; that it was in the 
power of the churchwardens, by a legol exercise of 
their authority, to seat the complainant; that his house 
was one of the largest in the psirish, and though he had 
applied in 1796 and the following years, nothing ef- 
fectual had been done. It was replied that the pew 
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held by Seton is reputed to be annexed to the house 
of Mr. Retford, and that part of his family used to sit 
there ; and the other, occupied by Lady Murray, was an- 
nexed to another house called Comb House, which was 
now a school, and that the pew being too small for the 
boys, they were allowed to occupy seats in the gallery 
at a certain rent ; that the churchwardens did notcpn- 
sider themselves to be authorised by virtue of their 
office to disturb the possession of these parties. 

Sir W. Scott. — " I think the process has issued very 
properly in this case, and that this is a convenient mode 
of proceeding, by citing the churchwardens, in a 
civil suit, to show cause &c. as in this citation. I do 
not think that it was necessary to allege that any par- 
ticular pew was vacant, as it would be a sufficient re- 
turn, on the part of the churchwardens, to aver, that 
they were unable to comply with the request, on ac- 
count of there being no such vacancies. If that return 
was made and duly established, I fear that it might be 
entitled to much consideration, as iq the enlarged 
population of parishes, in the vicinity of this town, it 
may really not be in the power of the churchwardens 
to make immediate additions to the fabric, or to build 
chapels at once for the accommodation of the inhabitants. 
The return in this case is not of that kind. It con- 
sitedof two parts : that notice was given of a vestry, and 
that an offer was made, that the party might erect a 
pew, on a condition which is not strictly legal — that he 
should pay the parish for it. It is clearly the law upon 
this subject, that a parishioner has a right to a seat in 
the church without such payment; but I think the 
return is bad on another ground ; for although it might 
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be sufficient; if there was no pew vacant, yet if there 
are existing pews improperly occupied, the mere 
offer of a 'permission to erect a pew is not a good 
return. 

'^The other part of the return \b bad also^, since it pleads 
a custom which is evidently illegal and cannot be sup- 
ported — that pews are appurtenant to certain liouses, 
qnd are let by the owners to persons. whe are'Ootia** 
habitants of" the parish. All private rights io^p^s, 
must be held under a faculty or by prescription which 
pfesuines a faculty, and no faculty was ever granted to 
that effect, for the ordinary must have exercised his 
discretion to depopulate the church of its own proper 
inhabitants, if he could have granted such a faculty. 
The plea goes on to state, that *Uhe churchwardens 
have not ventured to disturb such occupiers,'* to which 
it is answered justly, that they have not done their 
duty, for they ought to have prevented an occupancy 
of that kind. 

" There is something stated also of a custom, that 
others, who have not pews appurtenant, pay a rent for 
seats, which is applied in easement of the parish rate, 
a practice which has been constantly reprehended by 
the Ecclesiastical Court, and discouraged as .often as it 
has been set up. Then the return is I think insuffi- 
cient: and the party has shown, that there are pews 
occupied by persons not living in the parish, and that a 
particular individual has obtained a large portion of the 
church, and let his own pew to a non-resident person. 
There is one pew appurtenant to the house of Mr. Ret- 
ford, who does not live in the parish, and whocovenants 
with his tenant, that he shall not occupy it, in order that 
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he may let it out to others. This is clearly illegal : if a 
pew is rightly appurtenant, the occupancy of it must 
pass with the house, and the individuals cannot by con- 
tract between themselves defeat the general right of the 
parish. It appears that the house has been built only 
eighty years, which is not sufficient to establish a pre- 
scriptive right; because it might be presumed, that 
evidence of the grant of a faculty was not extinct in 
that time: but even if there was a prescriptive right, it 
could not be exercised by transferring it to persons not 
inhabitants of the house or of the parish. Such posses- 
sion cannot be maintained. There is also another in- 
stance in which the parish has given way to the partial 
convenience of one person, who holds a house to which 
a pew may be appurtenant: when however he was in- 
dulged with a gallery, the parish ought to have required 
him to exchange his own pew for that accommodation. 
He ought to be required to go back to his own pro- 
per pew, or give it up to the ps^rish, as it is now used 
in the sanie improper manner, by inhabitants of another 
parish. 

" The court therefore is bound tooverrule the protest : 
but I shall not do more, or give any costs against the 
churchwardens ; for they have been acting under the 
general sense of the parish, and it is difficult for such 
persons to bear up against it. It is possible that the 
parties whose rights are asserted, may have something 
more to allege in defence of them, and they must not 
be precluded. But I shall overrule the protest, giving 
the parties an opportunity to intervene. 

The cause came on again on a subsequent day, 

I 
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and Mr. M^alters was finally seated in Mr. Seton's 
pew (;?)." 

It may not be improper to remark, that although the 
seats in the body of the church be fixed to the freehold, 
which is the minister's, yet the materials do not therefore 
become his when taken down again, but belong to Uie 
parishioners. For they having a right to put them 
there, because of the common use which they have of 
that part of the church, have a right to take them away 
again. And therefore when any seat in the body of the 
church, which is in the common repair of the parish, is 
pulled down, either to be new-built, or for any other 
reason, all the materials are to go to the churchwardens 
for the'use of the parishioners, and are to be disposed of 
accordingly, in the sakhe manner as are the old materials 
of the roof, or any other part of the church, which they 
are bound to maintain. But if a seat be illegally set up 
by any pVivate person, and be therefore ordered to be 
pulled down again, in this case the materials do certainly 
belong to the minister, in that they have been fixed to 
his freehold. The churchwardens cannot claim them 
for the parish, because they did not put them there ; 
and the private person who built the seat, having had no 
right to put them there, can have no right, after having 
fixed them to the freehold, again to take them away ; 
therefore, neither he nor the churchwardens can have 
any thing to plead in bar of that right which the minis^ 
ter hath acquired to them, by having had them fixed 
to his freehold. If a man wrongfully plants a tree in 

(z) Walter Y, Gunner and Drury^ 1 Consist. Rep. 314. 1798. 
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another msiirs soil, by putting it there he makes it paft 
of the freehold, and therefore, whenever it is again re- 
moved, it belongs to him that owns the land : and the 
case before us is exactly parallel hereto [a), 

A bill in chancery will not lie, to be quieted in 
possession of a pew, although the plaintiff' had had a de- 
cree before the ordinary for it; for the court cannot ex* 
amine whether the bishop has done right, nor will his 
decree bind his successors (6). 

If through the smallness of the church, the increase 
of population, or other cause whatsoever, it is deemed 
expedient by the majority of the parishioners and rector 
of the parish to increase the number of pews or gal- 
leries in a church, a faculty ought nevertheless to be ap- 
plied for to the bishop for so doing ; for otherwise, if 
these alterations or additions are objected to by him, he 
can cause them to be taken down after the inhabitants 
have been at the expense of making them ; and further 
no inhabitant can be compelled to pay his proportion 
of expense towards the making thereof, if such altera- 
tions or improvements are undertaken without such 
authority. 

Butthe incumbent of a church may nevertheless repre- 
sent to the ordinary that the proposed addition of a gal- 
lery, or any other intended alteration in the interior of 
a church, will darken the building, incommode the con- 
gregation, weaken the fabric, or spoil the symmetry; 
and any of these objections, if proved, are sufficientto 
induce the ordinary to withhold his faculty from the 

(a) Prid. Directions to Church- (h) Baker v. Child, 2 Vcm* 

wardens. 226. 

I ^ 
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parishioners applying for the same: but in a case in 
which the incumbent failed in such proof, a faculty for 
the erection of a gallery in a church was granted, not- 
withstanding his oppositiop, fpr the expense is that of 
the parish, and the churchwardens are bound to repair, 
with consent of vestry (c). 

(c) TatUrsallv. KnigkU 1 Phill. R. 232. Vide also 1 Hagg. 
R, 196. 
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CHAP. V. 



OF BURIAL. 

The custom of burying in churcb-yards or parcels 
of ground attached to the church is supposed to have 
been brought over to this country from Rome, by 
Cuthbert, Archbishop of Canterbury, in the year 750, 
before which time it rarely, if ever, prevailed. 

At the first erection of churches, no part of the 
adjacent land was allotted for the burial of those who 
frequented divine service therein, but places at a dis- 
tance, and separated from the residences of the living, 
were set apart for the interment of the dead. This was 
agreeable to the old Roman law of the twelve tables 
(hominem mortuum intra urbem ne sepuUte)^ by which 
the place of inhumation was without the walls ; first 
indefinitely by the way side (mte viaior), then in some 
place specially appointed for that purpose. Hence the 
Augustine monastery was built without the walls of 
Canterbury (as Ethelbert and Augustine, in both their 
charters, intimate), that it might be a dormitory to them 
and their successors, the kings and archbishops, for ever. 
This practice of remoter burials continued to the age 
of Gregory the Great, wh«n the monks and priests be- 
ginning to ofier up masses for souls departed, procured. 



for their greater ease and profit, a liberty of sepulture in 
churches, or in places adjoining thereto (a). 

" The most ancient mode of disposing of the bodies 
of the dead," says Lord Stowell (6), " mentioned by his- 
tory, is by burial or by burning, of which the former 
appears to be the more ancient. Many proofs of this 
occur in the sacred history, of the patriarchal ages, in 
which'places of sepulture appear to have been objects 
of anxious acquirement, and the use of them is dis- 
tinctly and repeatedly recorded. The example of the 
djvipe founder of our religion in the immediate dis- 
posal of bis own person, imitated by that; of his dis« 
ciples and followers, has. confirmed the indulgence of 
that natural feeling which appears to prevail against 
the instant and entire dispersion of the body by fire, and 
h^s very generally established sepulture as the custom- 
ary practice of Chfistian nations." Sir Thoracis Browu 
thus expressj^s himself, in his quajnt but energetic man- 
ner, in his ti:eatisiB, upop urn burial " Men have been 
fiintaj»tiical in the singular coptrivanqes of their corporeal 
diasplMtion, biittj^e spberi^st nations bave^ nested on two. 
Affays, ihhjumation and burning. Th^t internment is of 
tb@ elder date, .the examples of Abraham and the Pa- 
trif^rchs. are au.fiiciedt to illustrate: but Christiana have 
abhorred the way of obsequies by fire; and though tbej^ 
atick^d not to give their bodies to be burnt in tfaeir lives^. 
deteated that mode after death, affecting rather a de- 
positure than an absumption, and' conforming tbem- 
^Ives to the will of God, which required them to return 

(a) Bum's Ec. Law. 1 vol. [h) Gilbert v. Buzzard <md 
354. Boyer, 1 Consist. Rep. 341. 
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again, not to ashes, but unto dust But burning was not 
fully disused till Christianity was finally established, 
which gave the final extinction to these sepulchralbon- 
firea." 

The burial of the dead is the ckaf duty of every pa- 
nocfaJal priest and minister, and if he neglect or refuse 
,to perform, the office, he may, by the express words of 
the canon (86), be suspended by the ordinary for tlvree 
months Also, by the canons of l6oa {68)^ " No 
minister shall refuse or delay to bury any corpse that is 
brought to the church or cjiurch-yard, on convenient 
warning thereof.** And this, says Mr. Justice Abney 
(<c), seems a kind of transcript of the old laws. Jus se- 
puhurce vel sacramenta ecclesice nulli elenegeniur ob de* 
fectum pecunicB. 

If any temporal inconvenience arises, as a nuisance, 
from the neglect of the interment of the dead corpse, he 
i«. punishable also by the temporal courts, by indictment 
or infornmtion. Thus the Court of King*s Bepcb, 
H. 7.Geo. 1., made a rule on Mr. Taylor, rector of Da- 
Tentry in Northamptonshire, to show cause why an 
information should not be filed, because he neglected 
to bury a poor parishioner who- died in that parish {d)4 

The freehold of the church is in the incumbent to 
some purposes, and so is the freehold of the church- 
yard, SiwA therefore none can be buried in the church 
without his leave (for the ordinary or churchwardens 
cannot licence it) ; but they may in the church-y^ard, 
because it is the burying^-place of the parishioners; 

(c) Andrews v. Cawthorney (d) Ibid. 

Willes, 536. 
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Mid though, the parson gives leave to bury in the 
.Qhu£Qhy^.yQL,ADmetit\mg •«nay^«b0*«du0*te' the*xIitirchM 
IvirttcbeftisHtty^cQstom for burying there (e). 

The parson and churchwardens of St. Botolph^s 
libelled, in the Ecclesiastical Courts against Sir John 
Ferrevsy Knight^ alleging that there was a custom with- 
in the city of London, and especially within that parish, 
that if iany person dies within that parish, being a man 
or woman, and be carried out of the said parish and 
be buried elsewhere, there ought then to be paid to 
the parson of this parish so much, if he or she were 
buried in the chancel elsewhere, and so much to the 
churchwardens, being the sums that they allied were 
by custom payable to them, for such as were buried 
in their own chancel ; and then alleging that the wife 
of Sir John Ferrers died within the said parish, and was 
carried away and buried in the chancel of another 
ch«rch, and so demanded of him the said sum : where- 
.upon Sir John Ferrers prayed a prohibition, and it was 
granted ; for it is an unreasonable custom that a man 
should be forced to be buried in the place where he 
dies, or else to pay for it as if he were, and so upon 
the matter to pay twice for his burial, which is nothing 
else than extortion in the parson who demands it and 
does not officiate; nor is that custom less against rea- 
son, that he that is no parishioner, but only passes 
through a parish in order to his burial, or lies for a 
night in an inn, should have paid for his passage to 
the priest that offers the corpse burial (/). 

Burial is an inseparable incident of a parochial 

(e) AylifFe, Parerg. 136. (/) Ibid. 
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church, ^nd every «parish>9iier .is enititkd taJut^huimA 
in^. the' cbuttb^yard of the parish of which he ^as a 
parishioner, and this too without paying any fee to the 
parson for breaking up the soil. For fees for burial 
are not due at common law, although by custom they 
may be due in some particular places, and are payable 
sometimes to the churchwardens alone, sometimes to 
the parson or vicar and the churchwardens jointly. 

The burial fees in St. George's Bloomsbury are di- 
rected by Stat. 3 Geo. 2. c. 19. to be fixed by certain 
commissioners therein named (g). 

Mr. Justice Abney, in his judgment in the case of 
Andrews and Cawthorne, adverting to the question of 
fees, said, *^ It is most clear and certain that, by the 
common law of England, no fee is, or ever was due 
for baptism or burials,' which is de jure or of common 
right; and where any fee is due, it must be by the 
custom of the particular parish or place, which cus- 
tom, like all other customs (if controverted), is triable 
and determinable only in the king's temporal courts, 
by the king's temporal judges. To this purpose! cite," 
said the learned j udge, " Bourdeaux v . Dr. Lanciister (A). 
Bourdeaux, a French protestant, had his child baptized 
at the French church in the Savoy, and Dr. Lancaster, 
vicar of St Martin's in the Fields, in which parish the 
Savoy was, together with the parish clerk, libelled 
against him for the fee of 2*. 6d. for the vicar, and Is. 
for the clerk : and^^ Holt: * no fee is due of com- 
mon right for baptism or burial ; where due, it must 

(g) Andrews v. Cawthome, (h) Hil. 9. W. 3. Salk. 332. 
Willes, 536. . 
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arise from custom^ and the duty must be performed : 
and be allowed the case in Hob. 175* to be law ; and 
upon solemn argument, a prohibition was granted. 
And in Salk, $34« in the Dean and Chapter of Exeter s 
case» it was adjudged that no fee is due for burial, un- 
less by custom^" 

At the same, time, it is fit to observe that there is 
scarce a parish in England in which fees are not de« 
manded and paid upon the burial of parishioners ; but 
whether they are really and truly due and by law de- 
mandable, is a very different question. 

No person is of right entitled to be buried in any 
place but the parish of which, when ajive, he was a 
parishioner;, and if he is desirous ofi being buried else^ 
where, his executors must pay for that privilege, and 
comply with the customs of that particular parish 
where he is to be interred. 

In the. case of Lktlewoodv. Williams^ it appeared 
that the plaintiffs wei!e,.and for five years successively 
had been^ the churchwardens of the pariishtofi Hendony 
of which the defendant was, and for tfanee year& hadl 
been the vicar. They sought to recover a moiety of 
the fees which, had been paid upon< the bariial ofi 
strangers in the chuixsh and church-yard ofi Hendon»- 
They proved, by entries in the vestry books, diat ever 
since 17^2 a practice had prevailed, that upon the 
burial of a stnangev in the parish, a sum of money was 
paid, varying in amount, whether he was buried in the 
churcht church-yard or chancel, one moiety thereof to 
the vicar, the other moietv to the churchwardens to 
the use of the poor; but the amount claimed had been 
increased by resolutions of the vestry at two several 
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periods 3ince 172^ ; OKie of these resolutions was made 
iQ 1757» upon the occasion of a piece of laiicl being 
purchased by the parishipoerSy and added to ttiechurcbr 
yard, and it was ordered tbat^ the clerk should once in 
a ngkOfith pay over tp the churchwardens the moiety of 
the fees so received. 

The defendant, since he had become vicar, bad buried 
several strangers^ one of theojk. in the newly purchased 
part of the church-yard, and the sun)s claipaed on their 
burial had been paid, as the former practice had b^en, 
by the executors of the deceased into the hands of the 
sexton, who used to distribute them, one moiety toeach 
party ; and the plaintiffs had not revoked the authority 
they had formerly given to the sexton to receive their 
moiety. The defendant, after receiving the moiety of 
one such fee, had apprized the sexton that he meant in 
future to claim the whole of the fees paid on the 
buriaj of straqgers, but it was not in evidence that be 
had commumcated bis intentions to the plaiotiffa.. The 
sexton had paid over to the viqar, who insistied on re^ 
ceiving it,, the whole ipoqey which he had since re- 
ceived on this, account The plaintiffs at first put 
their claim upon an immemorial custom, but that being 
disaffiriped by the variation in the amount of the fees 
claimed at several times, they next rested it upon the 
ground of a special agreement between the vicar and 
the parishioners ; but evidence being given of the d^ 
fendant'a dissent to the agreement of the former vicars, 
tbey were driven from this ground : they then con? 
tended, that whether the vicar and churchwardens had 
any right to these burial fees or npt, the one moiety in 
question of the several fees had never beep paid by 
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the executors of the persons buried^ as for the defend* 
ant's half, but on the contrary, it had been paid to the 
sexton, who still continued to be the plaintiff's agent, 
specifically for the use of the plaintiff, and under a 
demand of right by them; that, ^um therefore the 
.pj^intiffs were entitled >o recover. ^ ,, 

Gibbs, C J. was of that opiniw,.JEtn4 tj^ie JMry, under 
his direction, found a verdict for the plaintiffs, lyith 
liberty to move to enter a nonsuit, or, in case the court 
should be of opinion that the plaintiffs were entitled 
to recover the moiety of the fee for burying in the new 
ground, but not for the residue, then to reduce the 
verdict accordingly. 

A rule nisi was accordingly moved for, and the same 
was subsequently discharged. 

C.J. Gibbs, in one part of his judgment, observed; 
" On the evidence it does not appear that the vicar 
has ever interfered to prevent the burial of strangers 
here; on the contrary, he has buried all that have been 
brought, but he claims the whole burial fee. On what 
pretence? — Because, he says, I have prevailed on the sex- 
ton to pay it over to me, and the plaintiffs have no 
right to it. I am of opinion that the moiety received 
by the sexton, which used to be received for the use 
of the churchwardens, was received specifically for 
them, and that the money in custody of the sexton 
was the money of the churchwardens ; and that when the 
vicar prevailed upon him to pay over that money, he 
was prevailing on him to pay over the money of the 
churchwardens, and therefore the churchwardens have 
a right to recover it back from him ; and consequently 
tBfe verdict must stand." 
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In another part of his judgment, C. J. Gibbs said : 
"The counsel for the defendant has been thundering 
anathemas agaiYist the churchwardens Who, even with 
the assent of the vicar, shall permit the bodies of 
strangers tb be deposited in the church-yard. If it 
could be shown that other parishioners sustained actual 
inconvenience, it might be different, but if there be not 
that circumstance, the churchwardens have the discre" 
tion lodged with them to judge of the probability of it: 
and if out-parishioners choose to be buried there, or 
their executors choose that they shall be, and to pay for 
it, no law moral or ecclesiastical human or divine, pre- 
vents them from so doing ; and if they had agreed so to 
do, I am further of opinion that an action might be 
maintained on that agreement ( J)/* 

Now with respect to the burial of out-parishiorfers, 
I apprehend it to be clear, that although the church- 
wardens have no common law right to a burial-fee on the 
burial of a parishioner, they may, on the burial of ah 
out-parishioner, by agreement with the pardon or vicar, 
demand what fee they think fit. But suppose the par- 
son or vicar to be averse to the burial of out- parishioners 
in his parish church-yard, can he alone prevent such a 
practice, if the churchwardens think fit to grant them 
permission ; or could be demand an unreasonable sum 
for his consent ? I think not It is very evident that the 
parson or vicar cannot, of himself, bury any person he 
thinks fit in his own church-yard, for that, except as to 
the surface of the soil and its produce, is the property of 
the parishioners, and they are interested in the exclu- 

(t) Taunt. R. 6. 227, 1815. 
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8ion of strangers, and though the freehold of the church- 
yard is in the rector, still he is, except as to the surface 
and the produce, but as a trustee for his parishioners. 
Again, I further apprehend that if the parson or vicar 
and churchwardens are both willing to receive the 
bodies of out-parishioners in their church-yard, if this 
pmctice does not meet with the approval of the pa- 
rishioners, it is competent to them alone to put a stop 
to such proceedings. 

A man may prescribe that he is a tenant of an aticietlt 
messuage, and ought to have separate burial, in such or 
such a vault within the church, or in such an aisle, or 
the quire. But a custom that every parishioner has a 
right to bury his dead relations in the church-yard, as 
near to their ancestors as possible, is bdd(^)» 

So though by the canon a tnan shall be entonibed ubi 
deemed persohebat vimts^ yet hfe may, by his will, ap- 
point his burial at such a monastery tls he pleases [t) ; 
and if the burial be out of the parish where he died, the 
parsbn of the parish where he died cannot prescribe for 
a fee for his funeral [m). 

Although burial is considered as a common latv 
right, the mode in which that right is to be ex^N 
dsed, is a matter purely of ecclesi^tical cogirisethcte, 
and in siich cases courts of law will not interffere. 

In the case of the King against Cokridge and others 
(«), application was made to the Court of King's 
Bench for a matidamus to the rector officiating curate 
churchwardens and sexton of the parish of St. An- 

(k) 2 Wils. 28. (m) Semb. Salk. 332. 

(/) Seldende Dec. c. q. 5. 4. (n) 2 B. and A* 806. 
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drew Holborn, to compel them to bury the corpse 
of a deceased parishioner in the parish church-yard: 
but it was refused. It appeared from the affidavits, 
that the corpse had been refused interment on ac- 
count of its being inclosed in an iron coffin ; and it had 
been also expressly intiniated, that it would be in- 
terred if brought in the usual way. 

Abbott, C. J. in delivering the opinion of the court, 
said : — " It may be admitted, for the purpose of the pre- 
sent question, that the right of sepulture is a commpn 
law right : but I am of opinion that the mode of burial 
is a subject of ecclesiastical cognisance alone. If a 
clergynian should absolutely refuse to bury the body 
of a dead person brought for interment in the usual 
way, I am by no means prepared to say this court 
would not grant a mandamus to compel him to intet 
the body. But in so doing, we should be acting in aid 
of the Ecclesiastical Court, for that court would com- 
pel the burial, although not in so speedy a manner as 
by mtmdamus* In this case there has been no refusal 
to inter the body in the usual and ordinary mode: the 
contest between the parties is, whether the officers of 
the parish shall be compelled to bury the body in an 
unusual and extraordinary manner. I am of opinion 
that that is a question proper for the decision of the 
Ecclesiastical Court, and not of this court" The cause 
was Subsequently heard before Lord Stowell, in the 
Consistory Court of London, and the iron coffin was 
finally admitted for interment, on payment of an addi- 
tion fee of ten pounds (»). 

(n) Vide Appendix. Vide alsa Willes, 536. 5 T. R. 364. 
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;An heir oi:'executpr ipay erect or set up a n^Xtuos^ent 
in a cofwenient place, within the church or church- 
yard, for the honour of his ancestor there buried^ and if 
any one pull it down, or deface it, the heir may have 
an action for the injury thereby sustained (o). 

But the consent of the rector and ordinary, or of 
the ordinary alone, is absolutely necessary, and a cus- 
tom for the churchwardens of a parish to set up monu- 
nients, &c. in a church, without the consent of either, 

In Beckwith and Harding^ the plaintiff was rector 
Qf the parish church of St Alban, Wood Street, and 
the .defendant, without the consent and agaii>st« the 
will £ipd rea^pnstranp^.ofj^h&sajd reqtor^< ^reot^d jdiie 
jabjet.,ip i^*W!^t;j^pn,.va«£^i^ls|b,Jtb^ »orth wikU qf^thetpft- 
r^i^hyo^iltisbti uA^e^ t^^ireqtipns of the cburcbHrjaMd^is 
pC >^M*S#?i\«i.^yr b#>nft p^esen^i,, and, insisting : upOn 
/^^i^rOgl^t^Q Pl^t.it up^th^re.; > . : . - 
V,Tb|S* d^fond^t^in/justifio^tio^, pleaded an imme- 
i^^oria^ custom for the. phurchwacdens of the said pa- 
rifikh to enter upon the said messuage^ &c. in the de- 
claration mentioned, and there to erect place fix and 
set up monuments tablets tomb-stones and grave-stones^ 
to the memory of deceased persons buried there at 
all times of the year, at the free will and pleasure of 
such churchwardens. 

I'he tablet in question was put up in the body of the 
church (not the chancel), to the memory of an inhabit- 
ant of the said parish of St Alban, Wood Street, 
who died in that parish, and was buried in the body of 

^ (o) Co. Litt 18 B. 
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thtt ohttrch. It projected only about an indi and a 
half from thfe wall, was no obstruction or inconvenience, 
was neat and rather ornamental, and contained nothing 
in fts inscription that was offensive or improper. It 
was so put up, however, without any licence having 
beto obtained from the ordinary. The custom which 
had always prevailed in the parish, upon the proof, ap- 
peared to be as follows : — The parishioners had always 
been at the expense of the repairs of the chancel, as 
well as Xhebody of the church. There was a^i^SiHt 
under the altar, and under part of the chancel, where- 
ia the rector had and exercised the sole right of per- 
mitting persons to be buried, and had and received to 
his own use all sums of money that bad been paid 
for such permission and burial there, without any sum 
^ money having been received for the aame by the 
churchwardens, and witliout their inteffereiice in any 
i€spectt The orders for burying, either in the rest 
of the chancel or in the body of the churchy had 
always been given by the churchwardens, and the 
money paid ^r breaking the ground, either on such 
burials or on burials in the church-yard, had always 
been paid to the churchwardens, to the use of the pa« 
rishioners. The applications for vaults, and for per- 
mission to put up monuments tablets tomb-stones and 
grave-stones, either in the church chancel or church- 
yard, had uniformly been made to the churchwardens, 
and the sums of money paid for the same had con- 
stantly been received by them, or on behalf of the church- 
wardens, for the use of the parishioners ; and in some 
instances as large a sum as £tiO had been required and 
laeoeived by them for granting such a permission in the 
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ohurcb ; there was no evidence of any applieation to 
or interference by the rector, on any such OGcaDion* 
For the last twenty years and more, the fees paid on 
these occasions had been, with respect to the burials of 
parishioners, in the church-yard, lU. for breaking the 
ground ; As, for the bell ; ^s. 6rf. the rector's fee for the 
funeral service ; Is.Gd. the clerk's fee ; and Is. Ad^ the 
sexton's: and in the church 30«. for the ground;?^ 
for tlie bell; lOs. for the rector for the funeral service; 
5s. for the clerk ; and 3^. Ad. for the sexton. For the 
funerals for non-parishioners, either in the church or 
churchyard, the fees taken were double. The fees were 
received by the clerk, and those paid for the ground 
and bell were received and regularly accounted for 
by him to the churchwardens. 

No evidence was given a» to any ticedces being 
given by the ordinary, or as to any objectimis or ob^ 
structions, haying been heretofore made, to the putting 
up of any monuments tablets tomb-stones or gfavie*^ 
stones, or to any inscriptions thereon, for want of such 
licence ; but application had been made by the church^' 
wardens of the above united parishes, to the Bishop of 
London, for a faculty to remove the vestry •'ri9om,x)n 
repairing the church, when leave was given on pro^ 
ducing a certificate of consent of the rector on the 4th 
June 1812, to erect it in the norths-east corner of the 
church. The application was first made without the 
rector's consent, when the court refused to grant it, 
for want of his consent; upon which the church- 
wardens obtained his consent^ and then the faculty was 
granted. Evidence had been received on b^h sides as 
to the usages in these respects that had prevailed in 
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the different pari8he» of the city of London, for the 
purpGfee of ascertaii!iing if there w^is any uniform cus- 
tom or usage throughout London or not, in order 
that the result of that proof might be stated for the 
consideration of the courts in case it should turn out 
to be such as the court should think could legally be 
taken into consideration in this case. The result 
was, that there was no suth uniform custom or 
usage, except that, in all the parishes of which evi- 
dence had been given of the custom for the repair df 
the parish churches, the custom was, that 4fte pa- 
rishioners should repair the chancel^ as weU as the body 
of the church ; and except too, that the custom ap- 
peared to be in like manner uniform, without any 
ptoof to the contrary, in this, that the fees for break'- 
ing the gfHUnd for butial in the body of the church 
and in the church-yard were paid to the churchwardens ; 
but in the rest of the aboire respects the customs 
varied* 

In some of the parishes the custom agreed entirely 
with that of St. Aiban's, Wood Str^t, in all the above 
respects. In othel^ It varied only in this, that the ))ar- 
son's right was tiot confined to a particular vault, but 
extended throughout the chancel, aiid also extendefd 
to bis permitting the putting up the monuments tablets, 
frc. and their inscriptions in the chancel, in exclusion 
bf the cirurchwardens. In others, though the church- 
wardens had tfae ordering and the emoluments of the 
g;roatid for burial in the church and in the churchy 
yard, yetnotso as to putting up the monuments, &c. 
or itiscriptions, which right belonged to and was exer- 
cised by the parson. And in others, the ordering and 
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emolMments of putting up the mon^m^nts, &c. and in- 
scriptions in the church ^nd cburch*yard were eiyoyed 
both by tbepiursop a^d the cburcbwar4eii3» eaqb of tbosQ 
parties receiyiog .feps^ aax>j;din|; to , tb^ je^p^iyci 

agreeraent8^itb%p?rtip. , ,,,5 ..„-.- 
,.It was contended by the counsel fpr tl|$ defendant, 
that although,. by the general rule of law^ tbe.freebold 
of the church was in (be parson, that in this case the 
question was, whether, by the particular custom set 
out, the court would not consider either that be had 
only a qualified freehold or that the freehold was not 
in him at all, but in the churchwardens; for the clergy- 
man here exercised no act of ownership with respect 
to the church, and the churchwardens on the contrary 
exercised many ; and, besides, the expense of repairing 
both the church and chancel, contrary to the usual 
course, fell upon the parishioners. A rent was indeed 
paid to the parson for a small portion of the church- 
yard^ but that 9Jrcuinstance showed plainly that tbf 
r^t of ^ the Qb^rcb, wsif ij| the parishioners. That the 
f^r(^in^jy Oiijg^t , uiidoubtedly enter and take down any 
^gQUQieots ta^1et<9, &c. if he disa|)pipv.ed of rthep^^. 
i}»t^??*je?^|to4hat restrictiq wa^ fefjjjpgpjftl 

§j}stQ|n .i^ thfi churchwardcips ^o plac^e thep fh(?re.^ r^,,^ 
^ Lord EHenborougb, C. J. in delivepipg jud§[^i)t^. 
said, '*^ That there was nothing in this case to take tbe^ 
freehold out of the rector, who was the plaintiff. He; 
had the full and entire possession of it by his induction, 
and the facts stated in the case were not suiBcient to 
divest him of it Then there was a custom for the 
churchwardens to fix in the chyrch any monument 
tablet, or inscription, however improper, without any 
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eddeSyMfdil'lJISriiWrt'SlifhStever. Tfirft' dfeamf^'fedl 
a'ciistSditt ifbr liie chuirchwardens to set u^'m^nufnerits iii' 
tBe cliurch, tHitibu't the Ik&veot tfcfe f)at^, niight be 
good, it T^as at any rate too lai^e a prS^b^itibn td coti- 
tend for, that without either the consent of the rector, 
or that of the common ecclesiastical superior, they 
might put up any thing, however unseemly. That 
would, in effect, be entirely to secularize the church. 
If the custom claimed had been for the churchwardens 
to set up monuments with the leave of the ordinary, the 
case might perhaps have been different; but he was of 
opinion, that the custom claimed in the present instance 
was too large, and could not be supported {p)** 

A nd the case of Seager v. Bowtcy decided on appeal 
injhe High Court of Delegates, Trin. 1823, iappears to 
ha^^et ih6 pdiht at rest. ' ^ ' ' ' * ' " ' 



The ap^eIlant,'Sea^^r,'having previously Wppli^d'lfo 
arid 6btiin6\lthe6c)risent 6f tfie liiinister'and cfiurchwari 
deris,biftWithotit theleaVecif Ifhe o'fainary,er^ct^^ a m<)i 
niiment in the parish tKiitctfyfttilprfshW whidh ^e^& 
a parishioner, to the memory of His wife deceased, 'Aiidl 
other deceased members of h^is family. The suit com- 
menced in the court below (viz. the Court of thel^tecilliar 
and exempt jurisdictionof Great Cranford and Poole), by 
a citation, issued on the part of the official of the said 
court, calling upon the defendant to answer for his hav- 
ing illegally erected and set up in the said church a cer- 
tain monument, of considerable dimensions, to the 
memory of his late wife and others, by his own mere 
authority, in usurpation of the power of his ordinary, 

(p) Barn, and Aid. 508. Vide Strange, 576. Ibid, 1080. 

3 East 21 7. 
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and without any legal licence or faculty first obtained 
for that purpose ; and also to show good and 8ui&c;ieQt. 
cause (if he had or knew any), why he should not be 
decreed to remove or cause to be removed^ such 
monument as having been so erected and set up 
witl^ut the licence or faculty of his ordinary, or other 
lawful authority in tliat behalf. The appeal to the 
Court of Delegates was against an order or decree 
made by the official {the promopent), rejecting a certain 
allegation, brought in on the part of the defendant,; re- 
sponsive to the articles. 

The court, by its decree, pronounced for the appeal, 
reversed the order of the court below, and retatiiied the 
principal cause; and therein directed the first sentence 
of the second article of the said allegation, and also the 
word ** accordingly" in the second sentence to be ex- 
punged, and so reformed admitted the said allegation {q). 

The court, by directing this, says the reporter, may 
be taken to have expressed its/noZjudgment, that ^* no 
practice can absolutely legaJize the erection of a month 
ment without a faculty^ 



»> 



(q\ The second article of except in particular cases, 

the allegation was this. 2. That accordingly, previous to 

That it has been usual and the said monument being so 

customary in the said parish erected and set up in the said 

of St. James in Poole afore- parish church, he, the said 

said, previous to the erection James Seager, applied for and 

of any monument, to obtain obtained the consent of the 

the consent of the minister minister and churchwardens 

and churchwardens of the said of the said parish, to erect and 

parish, but not to apply for the set up the said monument in 

consent of the said ordinary, the said parish church. 
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In the case of Maidman v. Malpets (r), a conditionat 
consent had been given by the rector to the erection 
of a monument in the chancel of the church ; naniely 
on payment of the sum of thirty pounds. The monu- 
ment was accordingly erected without leave of the 
ordinary, the parties conceiving that the consent of 
the rector was sufficient: but the thirty pounds were 
not paid. Criminal proceedings were accordingly- 
promoted by the Rev. Mr. Maidman, in the Ecc1e« 
siastical Court, against the defendant, for erecting a 
monument in the church of Greenford, without leave 
of the ordinary. Ttie party appeared under pro- 
test, alleging that he had been already cited for the 
same cause and dismissed {s), and that he was not 
therefore liable to be proceeded against a second 
time; be further objected an irregularity in the pro- 
ceedings, but the protest and objection were finally 
overruled. 

Sir W. Scott, after overruling the objection of the 
defendant on the ground of irregularity, observed :-* 
*' It is objected, that the history of the transaction 
shows, that the suit would not have been commenced, 
if the clergyman had not been dissatisfied with his fee, 
with an insinuation as to some sum of five pounds, that 
had been paid, as is said, for the consent which was ob- 
tained. But the consent of the rector alone is not sufii- 
cient. The court has a right to animadvert on a party 
erecting a monument without a faculty; and when 

(r) 1 Hagg. Consist. Re- quence of an informality ia 
ports, 205, 1794. the proceedings. 

{s) This was only in conse- 
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such an irregularity is brought to its |K)tioe» it is obliged 
to see that all the requisites of law are rightly observed^ 
The consent of the /ectpr.4lone. cannot be^^idle^as a 
bar to.th^ proceedings. The ;GO^T| ;«rUl not lopk too 
narrowly into the motives of public^profiQcutloiis,«itiee 
therQ are f^w, perbaf^, which are not in some d^ree 
influenced by soni.e private considerations^ But I s^ 
nothing improper in an application being made to the 
Ecclesiastical Court by the clergyman, in this form, if 
his right is denied. 

*' It is less material, however, to look to the motives 
<^the parties than to the facts ; for, be the former what 
they may, they will not, I think, be sufficient to procure 
the defendant a dismissal. It appears that a corpse was 
buried in a vault in the chancel, under a faculty, as may 
be presumed, or a prescriptive right which supposes it, 
and that five guineas were paid to the rector,— a liberal 
fee, but not, as I conceive, intended to be given for leave 
to erect a monument. It is said, ^ that consent was 
given ;* but it is answered, ' not without condition/ 
intimating the expectation of a fee. The monument 
wjffi i\k^^ ..f^recti^^ without applicalion to the coint. 
Aft^r^ sflfnie titme the cleigy.n^ip. obeefv/ed Ibat ' fak fens 
b^,nfkt':beeBpQ^idi and though no r^lur deiiia«l%a8i; 
made^. it was intimated, that a fee* of thirty pounds was 
usually paid to the neighbouring clergyman on similar 
occasions. It is to be lamented, that all this was not 
made matter of friendly discussion. But as the case 
has come before the court, it would not act properly to- 
wards rectors or impropriators, lay or ecclesiastical, if 
it was to say, that any person might erect a monument 
without their leave ; which would be the effect of these 
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proceedings, if Iwns to d!8iAi8& the^ j[Jarty<-tftt^^^ ttif» 

pFOtert.' • ' • ' ''''' ' ' • '*?:i'^/*^r^>-<>' 

« TbecourBc \vhich th^ clcrgytnan^actjtS'^b^HB *M^ 
self justice^ is by promoting this sifit in the Bc(Jesi^sti- 
cal Oourt for erecting the monument without a fa(ru1tyt 
and I see no impropriety in such proceedings. It is 
alleged, that the party offered to pro<;ure afaculty, or to 
take down the monument; but the faculty would Itiot 
have been granted, as a matter of course, without proof 
that the leave of the rector had been obtained. It is 
also said, that the clergyman ought to have informed the 
party that a faculty was necessary : but every one is 
bound to know the law, so far as is requisite for the 
proper guidance of his own conduct Then it is al- 
leged, that the rector had given his consent that the 
monument should be taken down, which however is 
denied. But the taking down the monument would be 
an offence, for which also the party would be liaWe to 
prosecution, since, whfen once erected; it cantfoi fie rdt^ 
moved withotit the siknbtton of tf^ikAmry. '^he 'c6itt^ 
BcQtrof the rector thefer<fre^W6tiM^ik)t be siiflfitetfHt'^^^- ' • 

JVke pnim6ter Ifflnrib^:in<iijBa^ ^i«' «ir isb IBtii {he^ 
89HI tbouidJiiofr pToeeedliittll«l', 4be prdUart v^to 6vii^ 
ntied^and theplirty ftimply cotideixined in c<!»t^ bfut had 
this wish not been expressed, it is, I think, clear that the 
court would have compelled the defendant to pay the 
whole of the exorbitant demand. 

The result then of the various authorities on these 
cases, appears to be, that for the erection of monuments 
in churches or church-yards, a faculty is indispensably 
necessary^ and that these faculties are very seldom, if 
ever, granted without the previous consent of the rec- 
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tor or parson, who, unless bound by special custom to 
the contrary, may demand a very large sum of money 
for ki^ permission ; but when once erected, that the 
rector has no power to authorise any one to pull them 
down. It does not however appear that a faculty is 
necessary for the erection of a grave-stone or fiaUstone, 
tj^ the memory of ^ deceased parishioner. 

If the tomb-stones grave-stones or monuments aU 
ready erected in the church chancel or church-yard re* 
quire to be repaired, the expense of such repairs is to 
be borne by the executors personal representatives or 
heirs at law of the persons to whose memory they are 
erected. It is also advisable to obtain the consent of 
the churchwardens, previous to the undertaking of such 
repairs. This however is mere matter of courtesy, as 
the churchwardens cannot, unless under very peculiar 
circumstances, withhold their consent. 

In the case of Bardin and Edwards v. Calcoit (^), 
which was a proceeding against the defendant for erectr 
ing tombs in thtchurch-yard without due authority. Sir 
W. Scott, in his judgment, observed,-^ 

** In this case, three offences are charged : the first is 
for repairing a tomb, without leave of the church- 
wardens; and the evidence on this charge, as it is to be 
fourid in the depositions of Huntly, one of Calcotfs 
meUf is ' that he was ordeVed to repair the brick-work, 
and for that purpose he took off the flat stone, and took 
down three courses of brick-work above ground, and 
ne3(t morning finished it, as it was before. That the 
sexton came to him when be had nearly done, and 

(0 1 Consist. Reports, 14, 1789. 
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asked him how be came there? To which be aoswer-^ 
ed, that he had borrowed the keys of the clock-makef, 
and as he had nearly done, he should stay and finish hi9 
work. Stratford says, that he carHed a onas^age from 
Bardin the churchwarden, to Calcotjt, not to make any 
aUerationSf at &ve o'clock in the rnqming, but he afterr 
wards saw that he had removed the stone as before de^ 
scribed/ 

*' Then what is this offence ; not that of erecting any 
structure, nor of making any addition to it, but merely of 
repairing what had been already placed there by proper 
authority, according to the custom of the parish. Then 
came the prohibition to do what had not been intended 
to be done-**namelyi to make any alterations ; and the 
man continued only to restore and place every thing as 
it was before. No alteration or addition was actually 
made. The only conceivable fault then in this part qf 
the case is, that it was done without leave of the church- 
wardens. It might have been proper to apply for 
leave : but the churchwardens were bound to grant it, 
as far as their authority extended ; and if they bad not, 
they would have been liable to the censure of the court. 
It is of public consequence that monuments once 
built should be preserved, and if parties are not at 
liberty to repair, the object of obtaining leave to erect 
would be defeated. Monuments are memorials of great 
use in questions of descent, and conjsequently in matters 
of family interest : and decency and propriety likewise 
require that they should not remain in a state of ruin 
and decay. It is rather the duty of churchwardens to 
encourage parishioners, that they may be put into re- 
pair, thai[i to obstruct others in doing it Tlie only 
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fault iH this instance was that the person so employed 
did not observe the proper formalities of making appli- 
cation. The complaint,, on that ground alone, is one 
which I am not inclined to visit with severity, although 
it might have been proper to have made the applica- 
tion, inasmuch as nothing should be done in a church 
without the knowledge and consent of the church- 
wardens. 

" The other charges are for original buildings, and 
are the subject of very different consideration." 

The evidence as to the first of these related to the 
tomb of one Wilson, an out-parishioner, and it appear- 
ed that permission had been asked and obtained, oti 
payment of a fee of eight guineas, for laying a flat 
stdhe^to his memory ; but Calcott, who was emplbyeiil 
to lay the said stone, had carried the brick-work, Which 
supported the said stone, higher than the! surface of the 
ground, and higher than the other monumental flat' 
stones in the church-yard; upon which the curate ih- 
terfered, and the churchwardens ordered him not to 
proceed, but he paid no attention to their remon- 
strances. 

The third charge related to the monument of Mr. 
Lambert, a parishioner. His widow had applied for, 
and, on payment of the usual fee, had obtained leave 
for laying a flat stone to his memory; but Calcott, by 
her directions, had in this instance carried the brick- 
work a foot above the surface of the soil. 

The conclusion of the judgment of Sir W. Scott 
■ was as follows : — 

*• It appears th^n, that there have been two tre^- 
passes in this church-yard, which is a consecrated place 
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entitled to public protection, and in which nothing 
should be done, but under the direction of public au« 
thority. We know, indeed, that many things are often 
done there that are indecorous enough, as the drying of 
linen, and^ spiniiiDg of ^ ropes^ and other practices, 
tha^ are .unseepijLy epough in such places, but which, 
inapprtlpg no special or permanent damage, are over-? 
looked with that sort of laxity which is apt to be ex« 
ercised upon property of a public nature, and in which 
no man possesses a particular interest. It is of public 
importance, however, that these public rights should be 
protected, and the offence being proved, it is only necesr 
sary to inquire what the sentence ought to be. The 
two latter charges are proved, and it will be my duty 
Iq the first place to admonish the party to desist. There 
is no prayer for any order to pull down, and th^re 
would indeed be a difficulty in pulling down, without 
further directions for building up. T think, therefore, 
that I shall best obviate the inconvenience that might 
ensue to the parish by confining my admonition to the 
psirty to refrain. 

" On the subject of costs, it is said^ that as some of 
them are proved, the promoter is entitled to his costs. 
]^ut I do not accede to this position, or think th^tit i| 
ju^t^ that, if ninety-nine charges are made, and soip^ 
few, Qrpncionly prqved; the party is to be charged with 
the expanses of the whole proceeding. I shall there- 
fore give a sum nomine expensarum; and in consider- 
ation of the length of the case, and of the number of 
witnesses which the party has examined, aqd of his 
general good character, L shall fix that sum at thirty 
pounds," 
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Sir Thomas Bury set up his Brnis in the church ^f St. 
David, £xeter; the ordinary promotes a suit in the 
spiritual court to deface them, as being set up without 
his consent. It was moved for a prohibition, on the 
authorities that action lies by the heir for defocing 
the monument of bis ancestors. But Eyre and For* 
tescue, justices, said the ordinary was judge what 
ornaments were proper, and might order them to be 
defaced. The same was afterwa:rd8 moved in the Court 
of Common Pleas, and denied there also {u). 

A dispute arose between parties, upon cross pe- 
titioinl exhibited to the archdeacon of Bedford and 
Mmmissary of the Bishop of Lincoln, for leave to eteet 
tL mbnliibent against a pier in Dun^aUe church, to' tire 
memory -of their respective ancestors ; a«d upon alle- 
gations given in on both sides, Mainh appealed to the 
Arches against the admi&rsion of Cart's aiHegatiOd; 
upon which Cart moved for a prohfbitlon, insiattnj^, 
Ist tbat ornaments were discretionary only in the ofdi-.^ 
ttary, and therefore no appeal would lie ; or^dly, if it 
did, yet it must be to the Bishop of Lincoln and not to 
the Arches. 

But the court held that, though ornaments catiikbt 
be set up without the consent of the orditiary, yet it 
must be exercised according to a prudent and kgal 
discretion, which the superior has a right to look into 
and correct ; and therefore the appeal will lay, as it 
does in cases of granting administration to one, where 
there are two in equal degree ; acid as to its being an 
appeal to the Arches, it was held tbait whenever the 

{u) Pcdmer v. Bishop of Exeter, Stirangei 576. 
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act is done by the commissary, it is considered as the 
act of the ordinary himself; and to htm no appeal wiU 
lie from his own act, and it must consequently be to 
the metropolitan. So the rule for a prohibition was 
discharged {x). 

Monuments coat armour and other ensigns of honour 
(says Gibson), set up in memory of the deceased, may 
not be removed at the pleasure of the ordinary or in-^ 
cumbent : on the contrary, if either they or any other 
person shall take away or deface them, the person who 
set them up shall have an action against them during 
fais life, and after his death the heir of tbe deceased 
shall have the same, who, as they say, is inheritable 
to arms, &c. as to heir-blooms ; and it avails not tbat 
ttaey are annexed to tbe freehold^ though tbat is in 4he 
parscb. But this» as I conceive, is to be understood 
with one limitation, if tbey were first set up with ibe 
cotisetit of the ordinary ; for though (as my L<>td Coke 
says) tombs sepulchres or monuments may be erected 
for the deceased in church chancel &c. in conveoiejirt: 
manner, the orditiary must be allovired the proper 
judge of that convenience, inasmuch as such erecting 
ought not to be to the hindrance of tbe celebration of 
dit^ine service. And if they be erected without con^ 
sent, and, upon inquiry and inspection, be found to the 
'hindrance of divine service, it will not (I hope) be de- 
nied in such case, tbat tbe ordinary hath sufficient 
authority to decree a removal without any danger of an 
action at law {y). 
A devise of a sum of money to a minister to preach 

(x) Cart v. Marshy Strange, (y) Gibs. Codex, 453, 454. 
1081. 
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an annual sermon, and keep a tombstone and inscrip* 

tion in repair, and to a corporation for keefung accounts 
thereof, is a charitable use, and, if charged by will on 
land, is within 9 Geo. 2, c. 36 <the Mortmain Act], and 
void. 

Timothy Motteux, by will, 1745, gave the sum of 
<j^]200 or thereabouts, to certain persons thereiq 
named ; part whereof was to be laid out in the purchase 
of freehold lands, to be a fund for a perpetual annuity 
of <£10 per annum to a minister, to preach a sermon 
once a year to bis memory, to keep his tomb-stone in 
repair and the inscription thereoD, and upon the stone 
against the wall reciting the gift legible, of which 
the minister was to make oath, and j£2 per ann. U> 
the clerk, «od 40$ moFe to the«exton for ever ; with 
jf4 pera&a. to the mayor and corpor^ion of St Albui*« 
fyr managing and keeping account thertof* 

Lord Chancellor.— •'* This perpetual annuity to the 
minister is a charitable use, which is iK>t prevented by 
the addition of the annual sermon. So are the other 
two annuities; and the rest is not only a vain con- 
comitant of the charitable bequest, but a circumstance 
attending the general execution thereof ; and if this 
construction were not made, it might elude the act of 
Parliament . (viz. the Mortmain Act) ; for the reward 
for doing these offices might be as great as the testator 
pleased. So the gift to the corporation is a reward 
for their service, and but a circumstance attending the 
charitable bequest; and though the. keeping the ac- 
counts is not void, yet if the charity qu which it was 
to attend is void, it must be so too («). 

(z) Durour v« MoUeux^ 1749^ 1 Yes. 320. 
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iButii gnnC Ay deed essecMled $md ewroUed putrsuftnt 
to the stfttufe of Mortmain, oi lands to .trustees and 
their beirs, to the nse of one: of them his heirs and 
assigns, upon condition that he, his heirs and assigns, 
should. from time to time repair a vat^lt and tomb stand- 
ing uppn part of the lands, and if need he, rebuild it, and 
permit the same to be used as a faamltf vault for the 
grantor and any of her family, and in drfauit thereof 
thenoter to the t^her trustee his heirs and assigns, was* 
held not to be void ; and it was also held not to be 
within tke words of the statuta, wbich pnohibit thegrant^ 
ing of lands, &c, to charitables uses,., unless the deed 
be, without any condition or reservation, for the benefit 
of th^ grd/ktoft, br any person ehuming under Aim. ' *■ 
i^ecmm for ^ il'^ineeHV^^^ottse bii Abl^i^ufiid ^lid > 
filifidr c^Il^ i|b^ nift^tiiig^bbuSe fMa; ill ffief»risli|4i^ 
Rickroansworthr At' the trial at the H^AfiS^Mrili»i 
assizes, tliere was a verdict for the plaintiff, for the 
meettng-rhouse and -burial-ground, and for the defend-* 
ants for the farm ; and upon a riile nisi, for entering 
the verdict generally for the plaintiff, or for a new 
trial, the court directed a case, which was as follows:—- 
Jane Wilson being seized in fee of the premises in 
question, by lease and release (1789), reciting that the 
meeting-house and burial-ground, (parcel, &c«) had be- 
fore been and then were held by a society of Quakers, un- 
der a yearly rent of 9/. lOr. and that the burial vault and 
tomb over it, standing on the burial-ground, had before 
then been used as a burial vault for the family of the 
releasor, &c. she conveyed all that messuage or iisirm 
called the meeting*house farm, with the several fields 
thereto belonging, and also the meeting4iouse and burial- 
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ginnind and burial vaalt and tomb, standing upon the 
said fields or one of tfaem, to Mavor and Smith and 
their heirs, to the uses and upon the trusts following ; 
viz. as to the meeting-house and buriaUground, with 
the appurtenances (except the vault and tomb, &c.) in 
trust for the sociely of Quakers, who were to pay to 
the trustees the yearly rent of j£2. 10^. and keep the 
same in repair, and from and after the determination 
of that estate, as to the meeting-house and burial- 
ground, and from and immediately after the execution 
of the said conyeyance as to all other the premises, 
and also as to the rent of £2. 10«. during the continuance 
of the limitation aforesaid, to the use of, and in trust 
for, MaeoT his heirs and assigns, uipon candiiifmtkai he 
Ms heirs and assigns should, from time to time, and aJt 
all times thereafter, repair and keep in repair the 
vault and tomb and brick-work and fences thereto 
belonging, and, {/* need be, rebuild the eauU and tomb, 
and permit the same to be used as a family vault/or 
the said Jane and any of her family who might desire 
to be interred therein, and in default thereof, his estate 
to determine ; and from and after the determination of 
that estate, to Smith his heirs and assigns for ever. 
And there was a power to Smith to enter from time to 
time, and see the condition performed. 

The indenture was executed and enrolled in the 
form and within the time prescribed by the statute 
Geo. 9. c. 36. The lestor of the plaintiff claimed 
under the will of Jane Wilson, who by will (1809) de- 
vised to him in fee all her freehold and leasehold pror 
perty in Rickmansworth, or elsewhere, and died in 
1810, having to the time of her death received the 
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»^ei%l feMi of tbA Mekimg^iause farm, w4 tliQ 
nieetifig^faoufle snd burial-gmond* The defi^clants 
were the assignees of Mavor, who since her.cleiith lias 
hi^oome bankrupt. 

The question oow for the opinion €^ the court was* 
whether the condition as to tlie vault and tomb was 
wUbin the 9th Geo. % c. 36. and the said grant pf tte 
meeting-house farm was therefore void. 

Lord EUenborough, €. J.-^** The question reserved 
IB upon the statute of Mortoiaio, whether this grant xi( 
the Meeting-house farm is void, which is granted as 
auxiliary to a trust for keeping up a tomb* It does 
appear, I think, to be a charitable use in part, and in 
part not. As far as concerns the grantor*8 own inter- 
ment it is not, but inasmuch as it is for her family^ it 
may be so considered ; but then the statute has been 
complied with. It is said however that here is a reser* 
yation of some collateral benefit for the donor, or per- 
son claiming under the donor ; but I cannot find that; 
all that is reserved is in furtherance and execution of 
the trust. The object of the statute was to prevent 
a reservation, under colour of a charitable use, of some 
substantial benefit to the donor himself. The whole 
object of this use was, keeping up a tomb for herself 
and family. As to the objection, that this deed did 
tiot take effect in possession, the statute only requires 
that it should be made to take effect in possession, and 
it so made. If there were any secret reservation or 
trust which wact to be evidenced by her remaining in 
the |!K>s8e8sion of the rents for about 19 years, should 
not that have been more properly made a question 

before the jury ? We can only look at the instrument 

l9 
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itself^ and can not draw any such inference." Judg«> 
ment for the defendants (a). *' 

Now the case of Durour v. Motieux was the case 
of a perpetual annuity out of lands, to the minister of 
the parish where the testator was to be buried, and 
therefore of course the bequest was void under the 
statute; and the bare circumstance of the annual ser- 
mon and the repair of the vault was only a '* vain con-> 
comitant/' and had nothmg to do with the decision. 
The case of Doe v. Piicher was the case ci a grant 
of londs duly executed and enrolled pursuant to the 
statute, made so as to take effect in possession from the 
execution of the conveyance, although it appears that 
the releasor had nevertheless continued in the receipt of 
the rents and pro6ts until her death ; but tfae principal 
question which remains undecided is this: would a 
devise of lands, to the use of A. his heirs and assigns, 
in trust, to repair and, if need be, rebuild the tomb' and 
vault of the donor, be void under the statute ? I appre- 
hend it would not« Lord EUenborough, in his judg* 
ment in the case of Doe v. Pitcher^ expressly says, 
*' that the trust in that case was in part a charitable 
use, and in part not. So far as the interment of the 
family of the testatrix was concerned, it was ; so far 
as the interment of the individual alone was concerned, 
it was not Vide the same case, 6 Taunton, d59» 
where C. J. Gibbs makes the same remark. 

If the parson of B. in London, libels in the Spiritual 
Court, upon a custom, that if a parishioner of B. dies 
iiir B. and is brought and buried in another parish, in 

(a) Doe V. PitcAer, 3 Mau. & Sel. 407. 1815. 
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Londgo» there are given to the ^rson a gowti^ a^piil* 
pit-cloth, and a ptir of gibves^ and that the same things 
ought to be given to him : a prohibition Ufs to try this 
cuitoro, if it be denied ; for a cystOQi may be made id 
the Ecclesiastical Courts, by a shorter time than at 
common law {b). 

Churchwardens libelled for 1/. 10tf« 8d. upon a cos^ 
torn for payment of so much, for being buried in the 
body of the church* A prohibition was prayed on the 
suggestion of no such custom. The court held the 
custom good, because the parish is to be at the charge 
of making the church floor ; but if the custoiti be de* 
nied, it must be tried at law, as in case of A mddus 
deeifnandi, or mortuary. And afterwards. Hale, C« J. 
being present, a prohibition was granted (c). So as to 
any other custom, for a custom is not triable in the 
Spiritual Court: and where a libel was for not re]Miir<* 
ing a church walU according to custom, whefe the 
foundation of the libel was the custom, the Ecclesias^ 
tical Court could have no conusance till the custom 
was tried at law; and therefore a prohibition was 
granted to try it, which being tried and found against 
the plaitHiff in the prohibition^ a consultation was 
awarded {d). So again, if the churchwardens of the 
pariftb of SteeVenage libel in the Ecclesiastical Court 
f^inst J. S* farmer of the farm called D. for contribu* 
tion to the reparation of the church, and all^e that 
parcel of the farm lies in Steevenage, and parcel m 

{h) 15 Car. B. R. Cooke {cf VenU 274. 
v. Gaole, Vin. Abr. vol. 18, [d) Vin. Abr. tit. Prohibi- 
tit. Prohibition. tion. 
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Walkeme, adotber parish, add alt^ ti custdtn^ by 
whicb the farmers of tbe said farm have nt^ to coo* 
tribute to tbe reparation of tbe church of Steetreoage* 
for the whole of tbe said farm ; if tbe defendant says» 
that parcel of the land lies in tbe parish of WatkerM, 
and tbat he has used, time wbereof memory, kc^ to 
contribute to it to tbe church of Walkeme, and not to 
Steevenage, and denies the prescription : this shall not 
be tried in the Ecclesiastical Court, but by tbe com* 
mon law ; and therefore a prohibition lies ; for they 
shall not try tbe custom in the Ecclesiastical Court, by 
which tbe inheritance is to be perpetually charged {e)^ 

A libel was for building sheds upon the church- 
yard ; it was suggested for a prohibition, that they 
were built upon a lay fee, and not upon any part of 
the cburcb*yard. This was held a good suggestion (/). 
But it seems tbe suggestion would not have been suf- 
ficient, if it bad not said tbat tbe structures were not 
built upon any part of the church-yard (g). 

A prohibition shall not be granted to any suit in tbe 
Spiritual Court, for any nuisance or other matter done 
in the church-yard, upon a suggestion that the church- 
yard is a lay fee, for a nuisance there is properly of 
ecclesiastical conusance (h). 

A suggestion for a prohibition was, 1st. That they 
refused a copy of the libel ; secondly. That the cita^ 
tion was pro prqfanatione cameierii, which supposed 
profanation was, as coroner, in digging up a corpse for 
view, according to the duty of his office. Holt, C. J. 

(e) Ibid. J9) Vide page 157. 

(/) Garth. 151. T. 2. W. (^) Vin.Abr. tit. Prohibition, 
and M. Quilterv, Newman. 
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Mid, that these matters ought not to b^ joined, but are 
grounds for prohibitions of different natures: the first 
being for a prohibition only quausque, which is ipio 
facta jdischaiged by granting a copy of the libel with- 
out writ . of consultation, and the other a peremptory 
prohibition, which ties them up till a consultation ; and 
upon such a suggestion a prohibition ought not to be 
granted. Indeed a prohibition jtiot^jrife they give a copy 
of die libel, if it be granted before any libel exhibited, 
does not bind them from exhibiting a libel, and after 
they shall not proceed till they give a copy of it: and 
then to have a probibitioa upon the merits you must 
make a new suggestion (A). 

By the 59tb Geo. 3. c. 134^ (sec. 36) it is enacted 
that all such parishes and extra parochial places, as shall 
be required by the commissioners, shall furnish lands 
for enlarging their church-yards or burial-grounds, or 
for making such additional church^yards of burial- 
grounds, as to the commissioners shall seem necessary. 
And that^ as soon as the commissioners shall have fixed 
upon any parish or extra parochial place, as being one 
in which it is necessary that the church-yard or burial- 
ground shall be enlarged, or that a new burial-ground 
shall be made, they shall give notice to the church- 
wardens of their intention to enlarge such church- 
yard or burial-ground, or to set out a n<ew burial- 
ground, and of the extent of ground which will be 
required for any such purpose, and for making a pro- 
per access and approach theretb, and of the part of the 
parish or extra parochial place within which the same 

(i) 6 Mod. 308/ M. 3 Ann. Anon. 
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ii require to be pravidecL And tfae nkl fiJiuTt>b* 
wardens shalit within the spaoe oC fbiiitsen days^ oail 
a meeting of the vestry of Ibc parisb or e^Ltra parochial 
places or the penons poiaessing^ under any faot or acts 
of Parliament, the powerft «f vestry of the parish or 
extra parochial placfe, for the purpose of taking ait 
such measui^ as. may be necessary for tfae prot iding 
such additional Ghurcfa-yard Or buiial^gioutid^ and ap^ 
ptoacb tberetdy as aforesaid ; and incase such parish or 
extra parodiial place shall not be able to provide the 
same without purchase, then the vestry or the persons 
possessing as aforesaid the powers of vestry^ shall, and- 
are hereby required forthwith^ to proceed to tneat for 
d piece of ground. and approach thereto, according to 
such notice, but shall not .conclude any bargain foi' 
the s&me without the approbation of the commissipners* 

This section of the act is one of great importance^ 
inasmuch as a discretionary power is thereby vested in 
the commissioners to judge themselves, without taking' 
the bpinion of the parishioners or churohwardeals^ of 
the propriety or necessity of enlarging or purchasiog 
additional burial^groundsi 

By the 38th section of the same act, the piece or par-' 
cdl of ground so to be added, as aforesaid^ to Ike ancieilt 
eburch-yard or buriiai-ground^ is to be consecrated^ and 
the . freehold thereof to vest in the pei-son or perisons 
in whom the frbebold of the ancient churcfa-yard or 
buriaUground was Vested. 

By the 39th section, the said commissioners are au-^ 
thorized to alter repair pull down and rebuild the 
walls or fences of any existing church-yard or burial- 
ground^ and to fence off, with walls, or otherw ise. 
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aii^addtliafKilor new buriftUgroand, and Also to stop up 
and discontinue^ or alter, or vary» any entrance or gate 
leaditig into any churcb-yard or barial-groand» and thie 
patbis footwaya and passaged tbereto, provided that the 
aame be done With the consent of two juatices of the 
piface of tfae •coiunty city town or place where any 
such (Srrtratice^ ftc. shall be stopped up or altered, and 
6n notice being given, in the manner and form prescribe 
ed by an act passed in the d5th Geo. 3. c. 68m 

By the d8th Geo. 3. cap% 4^, s. 80, a higly impor- 
tantahd beneficial enactment is made, that it shall not 
be lawful to break up the pavement, or to open ihe 
soil beiieath the same, within any thurcfa or chapel to 
be erected under the provisions of that act, for the pur-- 
poses of butlil, or to tnike any grave, in any cemetery 
or dhurch'^yard thereunto adjacent or belonging, at any 
distance less than twenty feet from the external waiy 
cir of such church chapel, respectively. Provided al- 
ways, that nothing herein shall extend^ or be construed 
to extend to prevent the burial of dead bodies in any 
vault> wholly arched with brick or stone, which may 
have been constructed for such purposes, under any 
church or chapel, and to which the only access shall be 
by steps, on the outside of the external walls thereof: 
jiftd if any burial shall take place, or any grave be made, 
otherwise than is herein provided, the person or persons 

m 

ordering o^ Causing the ^tiM to be made, shall, for every 
such oflfence, on conviction thereof, &c. forfeit and pay 
the sum of fifty pounds. 

fry btat/3 Geo. 4. cap. 7% s. 96, it is enacted, that it 
shall be lawful for the Commissioners (therein men- 
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^luncxl) tOiHuthcfrhBe and empower- wy p^i&b/ cbapelry 
f^wnditp or extra parochial place, wMcb shall be de- 
sirous of pcoeuriog a burial-grauod» or adding to any 
resisting church or chapel, yard or cemetery, to procure 
and purchalse any such land or ground as may, in the 
opinion of the oommisrionersi be sufficient and properly 
situated for a church or chapel yard or burial-ground, 
or as an addition to any existing church or chapel yard 
or cemetery (whether such land or ground shall be 
situated within the parish or place for the use^pf which 
the same shall be intended), and to make raise levy 
and collect rat^, for purchase thereof, or for the repay-< 
fldenl, , with interest, of any money borrowed for the 
making such purchases, at such time, and in such pro* 
portions, as shall be agreed upon, with the person or 
persons advancing any such money, and approved of by 
the said commissioners. 

And when any such land or ground, so purchased, 
shall be situate out of the bounds of the parish or place 
for which the same is intended, the same shall, after con- 
secration, become and be deemed part of such parish or 
place, any thing in any act law or custom to the con* 
traiy notwithstanding. 

With respect to the last clause of this section of the 
act, the land to be purchased is only to become part of 
the parish for which it was so purchased, for ecclesias- 
tical purposes. For all other purposes it is to be con- 
sidered as belonging to the parish from which it is taken. 
This is clear from the I6th section of the 58th of 
Geo. 3. cap. 4d, of which the Srd of Geo. 4. is intended 
to operate as a confirmation. 
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It is tbe duty of the chuith wardens or queStgMB {i), 
td take care that the charch-yacd be well and .8itfi<- 
cietitly repaired fenced and naaitttained, witb-waUs 
mib or pales, as baye been in each place accustomed. 
This is to be done at the expense of the pariabloiieiB, 
as Lord Coke says, by custom known and* appcoved, 
and the conusance thereof belongeth to the Ecclesias- 
tical Court (J:). 

But nevertheless, if the owners of lands adjoining to 
the church-yard have, time out of mind, used to refMrir 
the same, or so much thereof as adjoineth to ttoir 
grounds, such custom is a good custom, and 'the ekafdh- 
wardens may maintain an action at common law vfarllie 
samef/). ; h h 

In the case of the King v. Beynett, clerk (nt), a vicar 
was indicted for a misdemeanor, in not repairing the 
fence of a church-yard, which he had been immemo- 
rially bound to repair, by means whereof cattle broke in 
and injured the tomb-stones, church porch, &c* to the 
nuisance of the parishioners* But upon a verdict beilig 
found for the defendant, the Court of King's Bench re* 
fused to grant a rule nisi for a new trial, on the ground 
of the verdict being against evidence; leaving the plain- 
tiffs to indict again for any continuing want of repair. 

With respect to the trees growing in the church-yard, 
by Stat. 35 Ed. 1. c. 2, entitled ne rector prostemat 
arbores in ccemeterio, it is enacted, " That because we 
do understand, that controversies do oftentimes grow 

(i) Can. 85. (/) 2 RoU.'s Abr. 287. Gibs. 

(A) 2 Inst. 489. 194. 

(m) 6 East, 315. 
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between parsons of churches and their parishioners, 
touching trees growing in the church-yard, both of 
them pretending that they do belong unto themselves 
we hate thought it good rather to decide this contro-^ 
irersy by writing than by statute.*' (I^ord Coke there- 
fore calls this law a treatise only^ and adds that is but 
a declaration of tb^ common law. 6ibs< 208)« " And 
that, forasmuch as a church-yard that is dedicated is 
the soil of a churchy and whatsoever is planted be- 
longeth to the soil, it must needs follow^ that these 
trees which be growing in thi^ cbureb-yard are to be 
reckoned amongst the goods of the churchy of which 
laymen have no authority to dispose; but, as the Holy 
Scripture doth testify, the charge of them is committed 
only to priests to be disposed of» And yet, seeing those 
trees be often planted to defend the force of the wind 
from hurting the church. We do prohibit the parsons 
of the church, that they do not presume to fell them 
down unadvisedly, but When the chancel of the church 
doth Want necessary reparation; neither shall they be 
converted to any other use, except the bpdy of the 
church doth need like repair» in which the parsons of 
their charity, shall do well to relieve the parishioners, 
with bestowing upon them the same trees, but which 
we will not command to be done^but we will commend 
it when it is done." 

In the case oi Stretchy v. Francis^ Nov. 1741, it was 
said by the Lord Chancellor, that a rector was entitled 
to botes for repairing barns and outhouses belonging to 
the parsonage (n). 

(n) Strachy v. Francis , 2 Atk. 219. 
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Iiiibecase of Hoskins v. Feather stonhaugh^ an in- 
junction was granted, to stay waste against the widow 
of a rector, at the suit of a patroness, during vacancy (o)« 
And against a bishop at the suit of the Attorney-GeneraU 
for opening mines and selling large quantities of timber; 
but the patron, it was held, could not pray on account 
of the profits for bis own benefit [p). 

Although the church and church-yard be the parson's, 
and be consecrated, yet a man may claim by prescrip- 
tion to have a way through the church-yard (q)\ but no 
one can make a private door into the church^yard with- 
out the consent of the minister, whose freehold the 
church-yard is, and a faculty also from the bishop for 
the same (r). 

The boundaries of a church-yard are to be deter- 
mined in the courts of common law. Thus, in Pew v* 
the Churchwardem of St. Mary^ Roiherhithe, Pew was 
libelled against in the SpiritualCourt, for a nuisanceand 
incroachment on the church-yard : to which he pleaded 
that he was the owner of four tenements, which formerly 
stood on the ground in question, and that his present 
building was upon the old foundation, and did not pro- 
ject further. And this not being a matter properly 
triable there, a prohibition was granted ; for though 
interrupting the use of a church-yard, as a church* 
yard, is perfectly cognisable in the Ecclesiastical Courts 
yet the bounds of it, which is matter of freehold^ 
ought not to be determined there {s]. 

[o) 2 Bro. 552. {q) 2 Roirs Abn 265. 

(p) Knight v. Mosely^ Arab. (r) Par L. 88, 89. 
176. [s) Strange, 1Q13. 
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A parson libelled ngainst the defendant in the Spi- 
ritual Court of York, for having cut ehns in the 
charch-yard: and upon the same principle a prohibi- 
tion was granted, upon suggestion that they grew on 
his freehold (/). 

In the case of the Rector of Si. George^ Hanover 
Square, y« Steuart^ the parish was cited to appear in 
the Bishop of London's Court, to show cause why a 
licence should not be granted to Mr. Steuart to erect 
a charity school, on part of the church-yard. And 
upon the motion of the rector and parishioners, a 
prohibition was granted, for the Ecclesiastical Court 
has nothing to do with this, and cannot compel them 
thereunto without their consent («)• 



The deceased is to be buried according tohis rank and 
circumstances [v), and this is a duty which an executor 
may perform before probate. If the executor is not at 
hand, as frequently is the case, a stranger may take upon 
himself the discharge of this last office, and it will not 
he accounted an intermeddling with the effects of the 
deceased, so as to constitute him an executor de son 
tort (x). 

The expenses attending the funeral of the deceased 
shall be allowed in preference to all debts and charges 
(jir),but the executors are not justified in incurring such 

(t) HiUtard v. Jefferson, h. (x) Off. Ex, 174. , Swinli^ 

Raym. 212. , 6. s. 22. 

(u) Strange, R. 1 126. (y) 1 1 Vin. Abr. 432. 
{v) Free. Chan. 67. 



159 



aa are .eytrayagiiQt^ nor as against creditors are they 
warranted in expending more than is absolutely neces- 
sary. In strictness no funeral expenses are allowed in 
the case of an insolvent estate, except for the coffin 
shroud and ringing the bell, the fees of the parson 
clerk sexton and bearers ; but not for the pall or or}ia- 
nients (0). If the executor neglect these rules, he w;iH 
be chargeable with a derasiavii of the testator*8 pro* 
perty, which shall be prejudicial only to himself, and 
not to the creditors or legatees (a). 

If administration be granted, and afterwards an 
executor appear, if the administrator hath paid debts 
legacies or funeral expenses, he shall be allowed to de* 
duct such payments in the damages recovered against 
him in an action by the executor (b). 

In the case of Stag v. Punter ^ 1744 (c), the Lord 
Chancellor observed : /* At law, where a person dies in« 
solvent, the rule is, that no more shall be allowed for a 
funeral than is necessary ; at first, only 40s. then bk 
and at last lOL 1 have often thought it a hard rule 
even at law, as an executor is obliged to bury his tes- 
tator before he can possibly know whether his assets 
are sufficient to pay his debts. But this court is not 
bound down by such hard rules, especially when a 
testator leaves great sums in legacies, which is a rea- 
sonable ground for an executor to believe that the 
estate is solvent 

(z) Salk. 296. Toller, on [h] 3 Bac, Abr. 50. Plow. 

Executors, 246. 280. 

(a) Ibid. 2. B). Com. 508. (c) 3 Atk. 119. 
Godolp h. p. 2, c. 26, s. 
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** As this is the case here, 1 am of opinioti that sixty 
pounds is not too much for the funeral expense, espe- 
cially as the testator bad directed his <x>rpse should be 
buried at a church thirty miles from the place of his 
death ; and besides there is still another estate to be 
sold, so that it is not clear that there will be any defi- 
ciency.** 

Again, in the case of Offley v. Q^y [d)^ 600/. bad 
been laid out in the funeral of Mr. Offley (whose per- 
sonal estate was insufficient for the paymait of his 
debts), and this the court allowed, he being a man of 
great estate and reputation in the county, and buried 
there ; but this I presume was not allowed to the pre- 
judice of creditors. 

In the case of Gregory t. Loclyer (e), the Vice 
Chancellor seems jto have been of opinioo that the 
husband was not entitled to the expenses of bifr wife's 
funeral out of her separate estate. 

The carcase that is buried belongeth to no one, but 
is sulyect to ecclesiastical cognisance if abused or re* 
moved if) : and thetakii^ up of a dead body, although 
{or the purposes of dissection, is an offence indictable 
at law, as an act highly indecent and conira bonos 
mores {g). 

The property of the shroud in which the dead body 
is enveloped belongeth to the executors, or personal 
representative of the deceased who placed it there, and 
the stealing thereof is felony. 

In the Lent assizes holden at Leicester 11 and 19 «/• 

(rf) Prec. Chan. 27. (/) 3 Inst. 203. 

le) 6 Madd. R. 90. (g) Lynn's case, 2 T. R. 733. 
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the case was, one W. Haines had digged up the seve- 
ral graves of three tnen and one woman in the ifiight, and 
had taken th«ir winding sheets from their bodies and bu- 
ried them again : and it was resolved by the justices 
at Serjeant's Inn in Fleet Street, that the property of 
the sheets remained the owner's, that is in him who 
had- the property therein when the dead body was 
wrapped therewith, for the dead body is not capable of 
it ; and that the taking thereof was felony {h). 

A corpse once buried cannot be removed to be in- 
terred elsewhere without the leave of the ordinary, 
<but in case of a violent death, the coroner may cause 
the dead body to betaken up for his inspection, if it 
was interred before he came to view it 
. By the 4 Geo. 4/ c. 52^ s. h it is enacted that it shall 
not be- lawful for- any coroner or other officer having 
authority to hold inquests, to issue any warrant or other 
process, directing the interment of the remains of per- 
sons t^ihst whom a finding of y^&» de se shall be had* 
in. any ptiblic highway; but such coroner or other 
officer shall give directious for the private interment of 
the remiains of such persons felo de se (without any 
stake being driven through the body. of such person), 
in tbe^church-yard or other burial*ground of the parish 
or place in which the remains of such person might by 
the laws or customs of England be interred, if the 
verdict of felo de se had not been found against them : 
such interment to be made within twenty-four hours 
from the finding of the inquisition, and to take place 
between the hours of nine and twelve at night. . : 

{h) 12 Co. 113. I Buras's E. L. V. 271. 
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But the second section of the^QCt enacts,, that no« 
thing shall authorize the performing any of the rites of 
Christian burial on the interment of the remains of any 
such persQn^ or alter the laws or usages relating to the bu** 
ri^l of such persons, exceptso far as it relates to the i»- 
tetment of such remains in such churchryardor burial** 
grouiKl at such time and in such manner as aforeaid. 

By the 48 Geo. 3* c. 75« it is enacted^ that th^ church* 
wardens, and overseers of the poor» for the time being, of 
the respective parishes in which any dead human body 
shall be found thrown in or cast on shore from the sea, by 
wreck or otherwise, shall, and they are hereby required^ 
upon notice to them given that any such bodies are 
thrown in or cast on shore by the sea, and are lying 
within the bounds of th^ parish for which they shall 
be churchwardens or overseers as aforesaid, to cause 
the same to be forthwith removed to some convenient 
place, and with all convenient speed, to be decently 
interred in the church-yard or burial-ground of such 
parish, so that the expenses of such burial do not ex- 
ceed the sum which at that time is allowed in such pa<*i 
rish for the burial of any person or persons buried at 
the expense of such parish. And in case any such 
body or bodies shall be thrown in or cast on shore 
from the sea in any extra parochial place where there 
are no churchwardens or overseers of the poor, the con* 
stable or headborough of such place shall, on notice 
thereof being given to him, &c. forthwith cause such 
bodies to be buried in such manner as the churchwardens 
or overseers are hereby required to bury them« 

£. That every minister parish-clerk and sexton of 
such respective parishes shall perform their several 
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and respective duties in such niBAner as is customary 
in otber funerals, and shall admit of such body or 
bodies being interred in such church-yards or burial- 
grounds without any improper loss of time, receiving 
for the same» by way of compensatioti, such sums as 
aiie paid in cases of burial at the expend of such 
parishes. 

3. That in caise any pereon or persons shall find any 
such bodies east on shore from the sea by wreck or 
otberwise^ and shall within six hours thereafter give 
notiee thereof to some of the churchwardens or over- 
seere, or cause such notice to be left at his her or their 
places of abode, he or they shall receive the sum of five 
shillings ior his or their trouble ; such sum to be forth- 
with paid to the person or persons first giving such notice 
only : but that no greater«um tbaa five shillings shall 
be; paid for any one notice, although there may be a 
greater number of such bodies than one. 

4. That in case any person or persons shall find any 
such body or bodies, &c. and shall not within six 
hours give such notice as aforesaid, they shall forfeit 
the sum of five pounds. 

5. That, for the purpose of reimbursing such church- 
wardens and overseers, ail such payments costs charges 
and expenses, it shall and may be lawful for any jus- 
tice of the peace for any county or place in England^ 
in which any such body or bodies shall have been ao 
removed and buried as aforesaid, by any writing under 

, bis hand, to order and direct the treastiier for such 
county to pay such sum or scims of ihoney to such 
churchwardens or overseers, constable or headborough, 
for his or their costs and expenses in and about the ex- 

M 2 
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ecution of this act (afters the same shall have been duly 
verified upon' oath), as to* the said justice shall seem 
reasonable; and such - treasurer is to be allowed the 
same in his accounts. 

' Inthe event of any churchwardens or overseers con- 
stable or headborough refusingorn^lectingf for the 
space of twelve hours after notice given, to take, the 
necessary steps for the ^ interment of such, body .or 
bodies, they are {sec. 7.)< to forfeit the sum of., five 
pounds; all which penalties and forfeitures incurred 
under this act^ if not paidonconvictioui; are to be 
levied by distress and. sale of the goods, and chattels of 
the offender, by warrant under the hand and seal, of 
any justice for such county or place; and . if the par- 
ties think themselves aggrieved by any judgment, or 
determination or any other.matter or .thing done in 
pdrsuance of this act^ they are {sec. 10.) to appeal to 
the next general or quarter sessions. 

And by.^^c. 13, after reciting that whereas, in cases 
of dead wrecks, wherein no living person is found or 
owner known, the^ lords of manors on which any.such 
dead bodies may be washed in, and who are entitled 
to wreck there, have usually paid a small fee for. the 
placing such bodies in the. ground, in> the state in 
which they have been, found, and such payments have 
been adducedand: admitted as proof on trials at com- 
mon law, of I the right of. such; lords of manors to 
wrecks in. such manors, it is enacted : that, in all such 
oases,. it shall and may.be lawful for the lords of. any 
manor throughout England to pay or cause to . be. paid 
to such churchwardens overseers constable .or, head- 
borough as aforesaid, such and the like sums as they 
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were before accustomed to pay for the placing of any 
such bodies, in the' ground; such sums to go in patt 
payment of the expenses to be incurred in the execu- 
tion of this act, and credit to be given for the same 
by such churchwardens overseers constable or head- 
borough, in th^ir accounts with the county. 



The sexton, ^ segsten ox segerstane^ was originally^ 
thekeeperof the sacred things belonging to theqhurcb,- 
and employed in the performance, of divine worship, 
and was the same as the Osiiarius in the Romish 
church : the office, however, seems now strangely to. 
have degenerated^ as his duty is confined to digging 
graves for the interment of the deceased parishioners. 

A woman is capable of being a sexton, and of voting 
in the election of sextons. This* was decided in the 
case of Olive v. Ingram, in- which- two: points wc;re 
made : 1 . Whether a woman was> capable of :being cho^ 
sen sexton ; and 2. Whether women could vote in the 
election. 

As to the first, the court (says Strange) seemed to ^ 
have no difficulty about it, there having been many 
ca^es where offices of greater consequence had been 
held by women, and there being many women sextons 
then in London. Spelm^ Gloss. ,4ff] . Mju:h^ ^ Anti. 
where a woman was appointed governor of. Chelms^ 
ford workhouse; Lady Broughton's case, who was 
keeper of the gate-house (i ) ; and in Brady's History 

{t)Z Keb. 32. Blunfs Tenures, 47. 4 Inst. 221. Dy. 285, 

Hob. 148. 
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of Boroughs, it appears that Lady Packington was the 
returniug officer for members at Aylesbury. 

As to the second point, 4 Inst. 5. was cited to show 
women could not vote for members of Partiament or 
coronersi and yet they have freeholds, and contribute 
to all public chaiiges, and even to the wages of knigbts 
of the shire, which, by the Register^ 19^ a. are to be 
levied de communitaie comiiaius ; and though they 
vote in the monied companies, yet that is by virtue of 
the acts which give the right to all persons possessed 
of so much stock: that military tenures never de- 
scended to them [k). 

But the court, notwithstanding, held, that this being 
an office tbat did not concern the public, or llie care 
and inspection of the morals of the parishioners, there 
was no reason to exclude women who paid rates from 
the privilege of voting. They observed, here was no 
usage of excluding them stated, which perhaps might 
have altered the case ; and that, as this case was flftaled, 
the plaintiff did not appear to have been duly elected, 
and therefore there ought to be judgment against 
him (I). , 

Sextons are, by common law, considered as having 
frediolds in their office, and where this is the case, 
though they may be punished by the censures of the 
church, they cannot, it appears, be removed (m). But, 
by custom, they may be removed at the wilt of the 
inhabitants, and accordingly, in the case of flie JSTtn^ v. 

(*) Wright»8 Tenures 28. (/) Strange, 1114. 
West's Inquiry into the Man- (w) 2 Roll. Abr. 234. 
aer of Creating Peers, 44. 
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ihe Churchwardens of Taunian (n), a return to a man- 
damus, that L. C. was not daly elected sexton accord* 
ing to the ancient custom^ and that there was a custom 
for the inhabitants, &c. to remove the sexton at pleasure, 
and that L. C was removed pursuant to such custoa>, 
was held good. 

And in the case of The Churchwardens qf Thame, 
in Oxfordshire, application was made to the Court 
of King's Bench for a mandamus to restore John Wil- 
liams to the office of sexton* A return was made that 
he held it at pleasure, and the court accordingly re« 
fused a mandamus without a certificate that he held it 
for life (o). 

A mandamus was prayed to restore a sexton. The 
court at first doubted whether they should grant it, be- 
cause he was rather a servant to the parish than ati of>> 
ficer, or one that had a freehold in his place. But 
upon^ certificate shown from the minister and divers of 
the parish, that the custom was there to choose a sex- 
ton, and that he held it for his life, and that he had 
2df. a year of every house in the parish, they granted a 
mandamus, and it was directed to the churchwardens. 
In this case, Twisden said, that it was ruled in 1653 
in this court, that a mandamus did not lie to be res- 
tored to a stewardship of a court baron, but of a court 
leet it did, for there the steward is judge, but of a 
court baron the suitors are judges. But Hale said, he 
was of another opinion, for the steward is judge of 
that part of the court which concerns the copyholds, 
and is register of the other (/?). 

(n) 1 Cowp. R. 413. ip) Anon. 1 Vent. 152. 23. 

(o) Strange, 115. Car. 2. B. R. 
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'■' Wliere two parishes bad for a long^ ifme been united,^ 
and bad bad a joint sexton, wbo waV paid by both, 
but aftervir^rds, one of the said parishes claimed a right 
<^ electing a seffarate sexton; and accordingly gave 
notice to the other ; that other parish cannot maintain 
asMumpsii, for money paid laid out and expended to 
tbie use of the first parish for their share of the sexton*s 
sahiry, inasmuch as it was paid against their express 
consent ' Nor can the right of the sexton be tried in 
such case, without bis being a party thereto : nor can 
he bring his action against both parishes on a joint 
obligation, or against one of them only for the whole 
sum (q). 

(7) Siokes V. Lewis, 1 T. R. 20. 
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CHAP. VI. 



OF CHURCHWARDENS. 

t 

Churchwardeks, anciently styled church-reeves, 
are . temporal officers of the parish , in ecclesiastical af- 
fairs. Their, duties/ considered generally, are to .sup- 
press profanepess and imtnorality/ to superintend the. 
ceremonies of public . worship, to keep in repair and 
protect the edifice of the church, together with the 
various utensils goods and ornaments., appertaining 
thereto; to propose and carry into effect parochial regu- 
lations, and to become, .upon all necessary occasions, 
the. legal representatives. of the parish at large.. 

The power of searching into and suppressing pro- 
fanessand immorality was originally. intrusted to two 
persons, who. were annually elected by the parishioners 
as assistants, to the church warden^, called questmen or 
synods-men, from their practice of presenting the 
licentious and dissolute, : to the provincial council or 
episcopal synod ; and this last appellation has, degene- 
rated into the more vulgar term of " sidesmen." The 
office, however, is now nearly extinct, and the duties 
have devolved almost entirely upon the churchwardens, 
the sphere of whose duty .has been considerably enlarged 
by various statutes passed from time to time, as we 
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shall have occaBion hereafter to observe, and from 
their acting on many occasions in conjunction with 
the overseers of the poor. 



Of their Election. 

Churchwardens are generally chosen by consent of 
the parishioners and minister, but by custom (on which 
the right of choosing these officers entirely depends) the 
minister may choose one, and the parishioners another, 
or the parishioners alone may elect both {a). 

To a mandamui to swear the plaintiiT churchwarden 
Qi Heston, in Middlesex, the defendant returned that 
he was not duly elected. And in the course of the 
trial, the question was, where the common fight of 
choosing the churchwardens rests. The plaintiff in* 
aisted it was in the parishioners at large, as to both, and 
would therefore have left it upon the defendant to 
show a custom or right in the parson to nanie one. 
The defendant on the contrary insisted, that of com- 
mon right it was in the parson and the pai'ishiotiers to 
choose both. And of this opinion was the chief jus- 
tice, and that, though there were some dictumi to the 
t:ontrary, yet they had never been regarded. The 
plaintiff therefore went on to prove a custom to choose 
both by the parishioners, but fistiled in it : it appear- 
ing, that though the parson had generally left it to the 
parishioners, yet he h^ sometimes interfered (b). 

The chief justice in this case likewise held, that a 

(a) i Vent. 267. (6) Hvhbard v. Sir Henry 

Penrice, Strange, 1146. 



Ill 



curate stood in the place of the parson for the pur- 
pose of nominating one churchwarden; and cited 
S Vent. 41, that a curate may make a presentment 

By special custom however, both churchwardens 
may be elected by the inhabitants ; but if the church-i 
wardens bring an action for the goods of the church, 
and set up an dection by the inhabitants at large, they 
must prove the special custom, or they will be non« 
suited (c). 

Where from any particular or accidental circum^ 
stances, the custom of a parish cannot take effect, the 
election of a churchwarden must be according to the 
canons of the church [d); which direct, that all church* 
wardens or questmen in every parish, shall be chosen 
by the joint consent of the minister and parishioners, 
if it may be ; bnt if they cannot agree upon such a 
choice, then the minister shall choose one and the 
parishioners the other ; and without such a joint and 
several choice none shall take upon them to be church*- 
avardens(e). 

In the case of Catten v. Barwick (/), at a Court of 
Delegates, the custom was for the parson to choose 
one churchwarden, and the two old churchwardens 
the other, but it went no further ; the two church- 
jwardens not being able to agree upon the church- 
warden to be chosen by them, the one presents Bar- 
wick, and the parishioners at large choose Catten* It 

(c) Sittiogs after Trin. (d) Can. 89, 90. 
Tdrm^ 15 Geo. 3* Esp. N. P. (e) Gibs. Cod. S4L 
^3. [f) Strange^ 145. 
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was Insisted for Barwick that his case was like that of 
coparceners^ where, if they disagree/tbe ordinary may 
admit the presentee of which he will, except the eldest 
alone presents. On the other side it was said, that the 
case widely differed ; for in' the case of a presentment; 
the ordinary had power to refuse, but he hath' not so in 
the case of churchwardens, for they are a corporation at 
common law, and more temporal than spiritual officers. 
The court held that by this disagreement between the 
two churchwardens, the custom was laid out of the 
case, and then they must resort to the canon,- under 
which Catten being duly elected, the court decreed for 
him, with 60/. costs. 

If the parson or vicar be under sentence of depriva- 
tion, his right to chdose one churchwarden' results to 
the parishioners, who in that case choose both. 
. Mandamus to swear two churchwardens chosen by 
the parishioners of the parish of St Giles, in the 
town of Northampton. The case was, the vicar of that 
parish for the time being had usually chosen one of the 
church warden^, but at this time he was under a dc- 
privation for not taking the oaths to King iWiliiam and 
Queen Mary, and the church was vacant! Where- 
upon the parishioners proceeded to the election of two 
churchwardens, and presented them to be swoni^ but 
the register of the Consistory Court, being a friend to the 
vicar, refused to swear them, unless that person whom 
the late vicar approved, was nominated for one. Holt, 
C. J. observed, that of common right the choosing of 
churchwardens belongs to the parish i(»)ers. It is true that 
in some places the incumbent chooses one, buttbat is only 
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by usage, and^ the canon concerning* the choosing of 
churchwardens is not regarded by the common l^w (A). 

The parson cannot, in any instance, intermeddle in 
the choice of that churchwarden which it is the right 
of the parishioners, by custom, to elect (i). 

In most of the parishes in London, the parishioners 
choose both churchwardens, by custom, but in all 
parishes .erected under st. 9 Ann..c. ^2. the canon 
takes place (unless the act in virtue of which any par* 
ticular church was erected, shall have specially provided 
that the parishioners shall choose both), inasmuch as 
no custom can be pleaded in such new parishes [k). 
■,, In the .election of churchwardens by the parishioners, 
the majority of those who meet at the. vestry, upon a 
>vritten notice given for that purpose, shall bind the 
rest of the parish, (/). By custom also, the. choice of 

* 

churchwardens may be in a select vestry, or a particu- 
lar number of the parishioners, and not in the body of 
the parishioners at large (m). 

By the 58th Geo. 3, cap. 45. (entitled an act for build- 
ing and promoting the building of additional churches 
in populous places), with respect to the appointmient 
of churchwardens, it is enacted, sec. 73, ** That two 
fit and proper pei^ons shall be appointed to act as 
churchwardens for every, church or chapel built or ap« 

. (A) phuTfikyoardie!!^ of. Nor- 1 13* 1 Rol. Abr. 339. Cro. 

t&ampton>c<we,Cartbew,ll8. . Jac.532. 1 Comm. 77. 

Dawson v. Fcmle, ^ Hardres, (/) Lane^ 2 1 . 

37B.SedQu. Vide p. 170. (m) Hard. 378. 1 Mod. 

(t) 2 Stra. 1045, 1246. 181. 

(k) Gibs. 215. Co. Litt. 
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propriated under the provisions of this act, at the usual 
period of appointing parish officers in every year, and 
shall be chosen, one by the incumbent of the church or 
chapel for the time being, and the other by the inhabit- 
ant householders residing in the district to which the 
church or chapel shall belong; and of any extra 
parochial place, by such inhabitant householders as 
would be entitled to vote in the election of church* 
wardens if such extra parochial place had been a 
parish ; and the two persons, when so elected church- 
wardens, shall appear, and be admitted and sworn ac- 
cording to law, and shall collect and receive the rents 
of the seats and pews, and pay the stipends or salaries 
appointed by the commissioners to be paid to the 
minister and clerk belonging to the church and chapel 
for the time being, aiid also shall do perform and exe- 
cute all lawful acts matters and things, for and concern- 
ing the repairs management good order and decency of 
behaviour, to be kept and observe in the church or 
chapel by the congregation thereof : and the persons so 
to be appointed churchwardens shall continue in their 
siiid office until others shall be chosen in like matiner in 
their stead : and all the persons so chosen church- 
wardens are hereby authorized and empowered, in case 
of non-payment of the rents of the seats and pews of 
the church or chapel for which they shall be appointed, 
to enter upon and sell the same, or else to sue for and 
recover the same by action or actions for such rents, in 
the names of the churchwardens of the church or 
chapel of (describing the same), as the same shalt or 
may require/* 

By this clause not only is the mode of the 
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election of churchwardenB appointed, but their duties 
are also enumerated, and these will be found tocorrea* 
pond closely with tbeduties of churchwardens generally, 
of which I shall have occasion to speak hereafter. 

Peers of the realm are exempted from serving the 
office of churchwarden by reason of their dignity [n], 
and clergymen by reason of their order. 

Members of Parliament too are exempted from the 
office of churchwardens ; their duties in the House of 
Commons not being held compatible with the due dis** 
charge of parochial business. 

By the 1 W. c 18, commonly called the Act of 
Toleration, if any person dissenting from the Church of 
England shdll be chosen or otherwise appointed to 
bear the office of churchwarden, or any other parochial 
office, and such person shall scruple to take upon him 
such office, in regard of the oaths, or any other matter 
or thing required by the law to be taken or done in re<- 
spect of such office, he shall and may execute the same 
by a sufficient deputy by him to be provided, who shall 
comply with the laws in that behalf; provided that the 
said deputy be allowed and approved, by such persons 
and in such manner as such officer should by law have 
been approved and allowed. And every preacher or 
teacher, in holy orders, or pretended holy orders, that 
is a minister preacher or teacher of a congregation, and 
duly qualified by the said act, shall be exempted from 
being chosen or appointed to bear the office of church* 
warden or any other parochial office. Sec. 7 and lU 

(n) Gibs. 215. 
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No person living out of the parish, although he oc^ 
cupies land within the parish, may be chosen church* 
warden. Because he cannot take notice of absences 
from church, nor disorders in it, for the due presenting 
of them (o). 

All lawyers attorneys and clerks of Chancery King*s 
Bench Common Pleas and Exchequer, by reason of 
their attendance on the courts, are exempted from the 
duties of churchwarden, and if elected they shall have 
a writ of privilege out of the said courts to be dis- 
charged therefrom (/>)• 

Felix Wilson, an attorney of the Court of King*8 
Bench, being made churchwarden of Hanwell, refused 
to take upon him the office, and was sued in the 
Spiritual Court; but a prohibition was granted {q). 
" James Stampe, clerk of the King's Bench, was also 
chosen churchwarden of Kingston, and had a writ of 
privilege to the Spiritual Court, requiring them not to 
compel him to take the oath, which writ being dis- 
obeyed, he had a prohibition (r). * 

In some places the lord of the manor prescribeth for 
the appointment of churchwardens, and this shall 
not be tried in the Ecclesiastical Court, although 
it be a prescription of what appertains to a spiritual 
thing {«)• 

By the 6 W. c. 4, every person that shall use and 
exercise the art of an apothecary within the city of 

/ \ I 

/ • 

(o) Gibs. 215, (r) 1 Roll. 368. 

(p) 2 Roll's Abr. 272. {s) God. ?63. 

(7) Ibid. 
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London and sevei^ miles thereof^ being free of the com- 
pany of apothecaries, and who shall be duly examined 
of his skill in the said mystery, and shall be approved 
for the same, shall for so long as he shall use and ex- 
ercise the said art« and no longer, be freed and exempt- 
ed from all parish offices ; and if he shall be chosen and 
elected into any such office, or be disquieted or disturb- 
ed by reason thereof, he shall, on producing a testi- 
monial under the common seal of the said corporation, 
of such his examination approbation and freedom, to 
the person by whom he shall be so elected or appointed, 
or by or before whom he shall be summoned returned 
or required to serve or hold any such office, be abso- 
lutely discharged from the same, and such nomination 
election return and appointment shall be void and of 
none effect And all persons that shall use and exercise 
the said art of an apothecary, within any other part of the 
realm, and have been brought up and served in the said 
art, as apprentices for several years according to the 
statute 5 Eliz. c. 4, shall be freed and exempted from all 
such offices within the several places where they live, 
so long as they shall use and exercise the said art, and 
no longer; and if any person so qualified shall be 
elected or chosen into any such office, such nomination 
election return and appointment shall be void, unless 
he shall voluntarily consent and agree to hold, the 
same. 

Physicians and surgeons in the city of London and 
its suburbs are exempted from the duties of this office 
by the stat 5. Hen. 8. c. 6, and 32 Hen. S. c. 40, because 
of their obligation to attend upon the sick. And so 
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are freemen of the corporation of surgeons in London, 
by the 18th Geo. 9. c. 1^. 

All registered Bes^men, though not actually in service, 
are also exempt by the stat. 7 and 8 William 3. c. 21, 
and segeants corporals drmnmers of the militia, and 
private men, from the time of tiieir inrolment until their 
discharge, by the $6th 6ea 3. c. 107. s. 130. By the 
52 Geo. 3. c. 38. s. 197» this is extended to the local 
militia. 

Roman Catholic ministers are exempted, provided 
they conform to the stat 31 Geo. 3. c. 32. s. 8. 

In London, as has been before observed, generally 
both churchwardens are chosen by the parish {t). Ac- 
cordingly, in the case of the churchwardens of All-Hal- 
lows, Warner, one of the churchwardens of All-Hallowis, 
prayed a prohibition ; for that whereas, by the custom 
of the said parish, the parishioners used every year to 
elect one of the said parish who had borne the office of 
scavenger sidesman or constable to be churchwarden ; 
and that, every year, one who had been so elected 
churchwarden was to continue a year longer and to be 
the upper churchwarden, and another was to be chosen 
to him, who was called the under churchwarden ; thai 
such a choice being made in that parish, of the said 
Warner to be churchwarden, the parson, Dotwithstand* 
ing that election, nominated one Carter to be church- 
warden, and procured him to be sworn in the Ecclesias- 
tical Court, and denied the said Warner to be church- 
warden according to the election of the parishioners; 

{t) Ld; Raym. 138. 
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and this by colour of the hte canoo, that the parson 
should have the election of one of the churchwardens : 
and this being against the custom, a prohibition was 
prayed and accordingly granted (u). 

By the loth and 11th W. 3. c. 33« s. 2, all persons 
who have prosecuted a felon to conviction^ and the first 
assignee of the dertificate thertof^ are exempted from 
the office of churchwarden in the parish where the of- 
fence was committed. 

In the case oi Mosdy v. Stanehouse (x), it was held 
that a certificate granted by the judge at the assizes^ 
upon the apprehension and conviction of a burglar, ex- 
empting the prosecutor and his assignees from *' all and 
all manner of parish and ward offices/' exempts the 
party from serving the office of petty constable for a 
township within, but not co^extensive with the parish 
where the felony was committed, and for which the 
^rtificate was granted; to which office he was ap- 
pointed at a court leet of the manor^ co-extensive with 
such township. 

A partner in a house of trade is not exempted from 
serving the office of churchwarden, from the circum« 
stance of his not actually residing there. 

This was decided in the case of Stepkenstm v. Lang-- 
Stan (y), which was a suit to compel John Langston to 
serve the office of churchwarden. It appeared that he 
was a partner in a banking-house, to which he resorted 
only for the pui^x)se8 of business ; that he neither slept 
there nor eat there, but that he lived at Sarsden House, 

(u) Cro. Jac. 532. {y) Consist. Court, 1804. 

(x) 7 East, 174, 1806. Consist. R. 1. 379. 

n2 
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Sarsden, Oxon, and in ClifToTtd Street, St. James, 
Westminster, in both of which he was liable to sarve 
parochial offices ; that he was a justice of the peace and 
deputy lieutenant of the county of Oxford ; that there 
was a partner residing in the banking-house, and that 
the house stood in two parishes. 

Sir W« Scott in his judgment likened the case to that 
of Brook V. Owen, in which it was alleged that {z) the 
suit was unduly brought by Brook ; that Owen lived in 
St. Swithin's Lane, in the parish of St Swithin's, 
and at Lestly in the parish of Hackney; and had never 
been an inhabitant of the parish of St Michael Royal. 

On the part of Brook it was alleged ** that notwith- 
standing he, Owen, never lived in the .parish of St 
Michael Royal, he was a partner in the house of Ed- 
monds, a sugar baker, and held a lease of a warehonse 
and workhouse for the purposes of his trade; that 
upon the* choice of a lecturer, he had lately voted 
separately from his partner; and lastly^ that in London 
it was customary for persons to serve the office of 
churchwarden in the parish in which their houseLof 
trade stands." To which Owen replied, " that he did 
hold part of a lease of some premises ; but that, by a 
separate instrument, the dwelling-chouse was assigned to 
the use of the partner ; thatj with respect to voting, he 
was in the church, and, standing amongst other persons, 
was accidently reckoned, though his votecould nptfhave 
been admitted, if there had been a scrutiny demanded.*'^ 

The cause came on for hearing upon the act, and it 
must have been considered on the principal circum- 
stance stated in it, and not on the presence of Owen in 

(z) Brook V. Owerif 1717. 
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the church and yoting at the choice of a lecturer ; for 
aD erroneous claim cannot make eligible a person who 
had no right to vote. Thejudgntent, therefore, could 
not have turned upon that ground alone. ^* Here then/' 
said the l^med judge, ** is the decision of the judge of 
the Arches as well as of the Peculiars, for Dr. Andrews 
held both offices. That judgment therefore is binding 
on' this court, and if it is not thought founded on law, 
must be set right by the superior court" 

After the argument on the act on petition, an affidavit 
was exhibited on behalf of Mr. Laiigston, stating that 
he had been appointed high sheriff of Oxfordshire. 
The King's Advocate observed, that Mr. Langston had 

'been invested with this office only since the b^inning 
of Eebruary, which was long after the institution of this 
suit; he therefore prayed the court to pronounce him 
liable to serve the office of churchwarden. The court 

' said that this was a mere civil proceeding, calling upon 
Mr.' Langston to serve a parochial office, and that it 
therefore could not but think that his being invested 
with the custody of a county by the king's writ would 

' exonerate him. 

. ^* If Mr. Langston had not been exonerated by his 
appointment as sheriff of Oxfordshire, I should (said 
Sir W. Scott) have decreed, that he was bound to serve 
the office assignied to him by the parish. The suit has 
been properly brought, and the churchwardens are en^ 
titled to their expenses.^* ^ 

From this decree an appeal was carried to the Court of 
Arches, and the sentence of the court affirmed. Sir W. 
Wynne, in the course of judgment, referred to other au- 
thorities to the same effect, after observing, however, 
on the form on which the appeal was brought, as being 
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only from the decree for cosU, and that he did not think 
it would have the binding effect of complete author 
rity, from the way in which the appeal had been con^ 
ducted. 

First to the case of Ford v. Chauncey (a)» in which 
it appeared that the party exercised the trade of linen 
draper ; the father occupied the house, and kept it: the 
son lived as boarder with the father, and was a partner ; 
the rent was paid out of the profits of the busines& 
The son was chosen churchwarden, and the court held, 
that though he would not have been liable as an in- 
mate, he was as a partner* 

In BoUon and GUI v. Zachenry and Siemens, 1748, 
Zachary and Stevens were elected churchwardens. 
Zacbary pleaded that he was an inhabitant of another 
parish in London ; Stevens set forth '' that he was of 
the parish of Camberweil, and tbemfore that neither of 
them were of the parish for which they had been chosen % 
that in their house of trade, as silkmen, a servant only 
riept" They were both, however, held liable. 

In the case of Gilchrist v. Bracebridge (b), the party 
was serving a parochial office in another parish in Lon^ 
don. This (says Sir W. Wynne) was a very strong 
circunxstance, as oiuch perhaps as if be was church-^ 
warden there, and no court would say, that the same 
person should serve the same oflBce in two places at 
once (c). 

There are several descriptions of persons ^o are 

(a) 1715, Archdeaconry of (c) Vide also the case of 

I^odon. Cooper v. AUnuU, 3 PhilU R. 

{b) Commisary of London, 166. and Re^i v. Pounder, I 

1756. Bar. and Cres. R. ] 78. 
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disqualified from holding the office of churcbwardeos, 
as aliens^ papiata, jews, infants, or those who have not 
attained the age of maturity, and those convicted of 
felony (d). 

In a parish in which there was no regular presiding 
sworn officer at the electioii of churchwardens, and 
where, by custom, one churchwarden was chosen by 
the parishioners paying scot and lot, and the other 
was appointed by the rector, and presided at the elec- 
tion of his co-churchwarden, the control of the election 
was held to devolve at common law upon the electors 
themselves ; but unless there be a custom to regulate 
the time for making such election, it is not competent 
to a majority of the electors, assembled at the time of 
such election, to narrow the period which the com- 
mon law would allow: and, therefore, a resolution by 
them that it should conclude at a given time, must at 
least limit a time retisonable in itself, with respect to 
numbers and distance, and be of sufficient notoriety (e). 

In the above case it appeared, that as &r back as the 
books of the parish existed, viz. for two hundred years,^ 
whenever a poll for churchwardens had occurred, 
entries of the votes given had beea made by the persons 
polling of their names or marks ; that no instance oc- 
curred in the books of a pole for the parish church- 
warden having been kept open for more, than two days» 
nor was it even known within living me0K>ry for about 
sixty years past, during which three such polte were 
remembered, that they were ever continued beyond four 

(d) AtUhony v. Seger, Cod- (e) Rex v. The Cammissaryt 
m. R. vol. i, 10. of Winchester^ 7 Bast, 573^ 

1806. 
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c/dock /in tbe'aftenio«&(|f)tbe>.Bk:oM 'dayittki^tto^ 
thefirafcdi^^of the electtOD, after the jCommentseneDt af 
the poily. at was agxeed,. without any disaeiitieot Toice^* 
that at tl;ie close of the poll for that day, atfouro*ciodc^ 
a! time tfaoiild be fixed for the final tetwiiialaDii of such 
poU ; and accordingly, at four o^doek on that day, the 
]viiaiber& lor one candidate being 1M, and for the other 
^ and aeTfiral of . the redpectiye friends of the' pjurties 
^ving;.coiiie 4o tbe vestiy-rooaA for the pnrpese of 
fixing itbe. time for the final dose of the poH^ after 
taikjoglhe seose of the meettng^ the following ordei' 
was oiade and entered. ** A pril 7, 1806. By order «il 
the Tcstryit is determined that the poll for the election 
ef churchwardens for the parish, &c. shall be finally 
olosed on the 8th April, at four o'clock in the evening 
of that day. 

Lord Ellenborougb in bis judgment said, ''If there 
was a custom to determine the election at a certain p^ 
nod, that would govern ; but without any custom there 
must be some limit,* if the limit were assigned by a com- 
petent authority, and were in itself reasonable. Now 
putting out of the question the resolution of the vestry 
on the first day to determine the election at 4 o'clock 
jQ the evening of the second day, it still appears that 
for 200 years past, there has been no instance of an 
election of churchwarden continuing beyond fouro'clock 
on the second day. I see nothing unreasonaUe in this 
limit : and at any rate it is sufiicient to warrant us.in let- 
ting the mandamus go." 

The churchwardens ought to be sworn at the next 
visitation held after their election by the bishop, or 
the archdeacon, or other ordinary within whose juris* 
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dtetiXMof the parish shall be : for until they are flwom 
they can do no legal act as churchwardens^ nor can they 
have any authority, whatever money they lay out on 
the church account, to make or levy any rate, or take 
any other method again to reimburse themselves : but 
whatever they do of this kind, while unsworn, is all to 
their own wrong, and if the parish refuseth to pay 
them, they can have no remedy in law to compel them. 
And although they served the office the former year^ 
and were then sworn into it, yet if they are chosen again, 
they must be sworn again, or else the case is the same. 
For they are chosen but for one year, and sworn but 
for one year, and therefore, when that one year is ex« 
pired, their office and their oath are out altogether; and 
consequently they must be chosen again and sworn 
again, before they can legally serve again in the said 
office for the year ensuing. And where there are others 
fit to be chosen, it is not so well for the parish to choose 
the same again. For hereby often -the making of a just 
account is baffled for want of new churchwardens to take 
it, and other inconveniences ^sometimes follow : for the 
preventing of which it would be best every year to dis- 
miss the old churchwardens and choose new onesin their 
stead, according tothestat $7-H. 8.c. 25. which positively 
forbids any churchwarden to continue in bis office 
above one whole year (e). . 

The old churchwardens, however, always continue 
in office till the new ones are sworn, and this by ca- 
non 118. 

If the ecclesiastical judge refuse to accept the person 

(^) Prid. Direct. 45. 
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duly elected churchwardeD, and to tender the oath to 
bim, a mandamus will be granted^ 

In the case of Morgan v. the Archdeacon of Cardigan^ 
to a mandamus to swear in a churchwarden, the return 
was that he was pauper lactarius, et servus minus hc^ 
Ulis, (a poor dairy-man, and unqualified for the oflSce*) 
This was held an insufficient return, and a peremptory 
mandamus issued. The churchwarden is, as it were, 
the trustee of the parishioners who elect him, and it is 
at their peril, if be misconduct himself. The ecclesias- 
tical judge cannot control their election (/). 

MiambimUs to the archdeacon of Colchester, to swear 
Rodney Fane into the office of churchwarden. He re- 
turns that, before the coming of the; writ» he received an 
inhibition from the Bishop of London, with a significa- 
tion that be bad taken upon himself to act in the pre^ 
mises. Per curiam : the return is ill. It does not ap- 
pear that the town of Colchester is within the diocese 
of the bishop who inhibits ; besides, the arehdeacon is 
but a ministerial officer, and is oUiged to do the act» 
whether it be of any validity or not, A peremptory 
mandamus was granted [g). 

So if the parishioners and parson neglect to choose 
churchwardens, the ordinary nevertheless cannot inter- 
fere. 

In the case of Stutter v. Freston (A), a prohibition 
wasgranted to the Spiritual Court where it was libelled 
against the defendant for not appearing to take upon 
him the office of churchwarden, though thereunto ap- 

(/) 1 Salk. 166. (h) Strange, 52. 

(g) Rex V. Simpson, Str. 
609. 
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pointed by the ordinary. And it was held, that though 
the parishioners and parsons neglect for ever so long to 
choose churchwardens, yet the ordinary hath no juris- 
diction ; for churchwardens are a corporation at com- 
mon law and different fromquestmepy who are creatures 
of the reformation and came in by canon law. The 
89th and 90th canons say, that churchwardens shall be 
chosen by the parson and parishioners, and if they dis« 
agree, then one by the parson and the other by the 
parishioners, etaUoquir non eruni. Per curiam: the 
proper way is to take a mandamus e B. R. 

But the Court of King's Bench refused a motion for a 
mandammto the churchwardens of St. Botolph, Bishops- 
gate, commanding them to call a vestry in Easter week 
for the election of churchwardens; saying there was no 
instance of such a mandamus, and they could not take 
notice who had a right to call the vestry, and conse- 
quently did not know to whom it should be directed (<). 

In the case of the King ▼• White, to a mandamus 
directed to the archdeacon, to swear a churchwarden, 
the return was, that he was not elected. But Justice 
Fortescue said» that it was settled that an archdeacon 
could not judge of the election, and that therefore 
this return was ill: and a peremptory mandamus was 
granted. Lord Raymond however, in a note to this case* 
says, that the decision was wrong; that the return was 
a good return, and had been often made to such manda* 
mus, and actions brought upon the return and tried (k). 

In the case of the King v. Harwood, which was de- 
cided shortly after this, to a mandamus directed to Dr. 
Harwood, as commissary of the dean and chapter of St, 

(t) Strange, 686. (k) L. Raymond, 1379. 
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Paul's^ commanding him to swear William Folbigg, one 
of the churchwardens of the parish of St Giles, Crip- 
plegate, London, the defendant returned that he was not 
elected. > It was insisted, on the behalf of Folbi^, that 
t^e return was bad; that the archdeacon, who was only 
to obey the writ, could not judge of the election; and 
that, upon such a return to such a writ, a peremptory 
mandamus, had been granted last term, in thecase of the 
Kii^ against WhUe. But Raymond, Chief Justice, and 
Reynolds, Justice, held the return, to be good. Upon 
the importunity however of the counsel for Folbtgg, and 
pressing the authority of that case of the King against 
White^ and no counsel for the defendant appearing, a 
rule was made for a peremptory ^nanctsmfi^, unless 
cause showed. And ait another day, the counsel fortbe 
defetidanit coming to show cause, it was discharge. 
But the court not being unanimous, it was ordered to 
come on again in the paper. But (says Lord'^flay- 
mond), I neyer heard that it was stirred again. There 
cm be no doubt, he adds, thftt the return was good (/)• 

A mandamus was prayed to the EcclesiastkM Court, 
to swear two churchwardens elected by the parish, 
surmising that so was the custom in that place, but that 
the bishop's officers refused to admit them, upon pre- 
tence that the parson, ought to choose one; and it was 
granted (99»). > 

And upon the like principle a mandamus was granted 
to the archdeacon of Norwich, to swear a church- 
warden, upon surmise of a custom, that the parishioners 
are to choose the churchwardens; and that the archdea- 

(Z) Ld. Raymond, 1405. 2 Roll. 106. 3 Cro. 551. 
(wi) Anonym. 1 Vent. 1 15. 589. 
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con refused him, Tiotwftbfltandirtg that he was elected ac« 
cording to the custon). The archdeacon returned that 
non sibi constat that there is any such custom, and that 
by the canon the parson is to choose one. The court said 
that custom would prevail against the canon, and a 
churchwarden is a lay officer, and his power enlarged 
by sundry acts of Parliament, and that it had been re- 
solved that he may execute his office before he is, sworn, 
though it is convenient he should be sworn ; and if the 
plaintiff here were sworn by a mandate from this court, 
they advised him to take heed of diaturbinghim (»). 

Lis pendens is not a good, return to a mandamus to 
swear in churchwardens, though accompanied with 
very special circumstances. 

Two writs of mcmdamns had issued to Doctor Harris, 
missary of Surrey, to swear in two sets of church- 
wardens, who respectively suggested themselves ^to 
have been duly elected, according to the custom of the 
parish of St: OUwe^ Southwark, at Easter, 1763. The 
doctor returns, that before the issuing of the said writs, 
two suits had been severally instituted before him, by 
each set of churchwardens against the other, which for 
more speedy justice were now consolidated into one* 
That no further proceedings had been yet set on foot, 
so that he could not yet determine which set was duly 
elected, and for that reason he had not obeyed either 
writ. , 

Lord Mansfield, C. J. interrupting the argument for 

(n) Anonym. 1 Vent. 267. 26 and 27 Car. 2. B. R. 
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the defendant with warmth, said the defendant bad 
nothing to do, but to obey the King's writ ; that all the 
cases cited on his behalf made strongly against him ; 
wondered that a civilian should deliberately make such 
a return, which amounted to saying, that he would not 
obey the writ till he had determined the cause; that if 
he bad any scruples, the court would ease them imme* 
diately, by granting a peremptory writ. Accordingly 
the returns were quashed and two peremptory writs 
ordered. But the contending parties afterwards agree- 
ing to try the fact upon a feigned issue, the court di* 
rected the peremptory writs to stay, and that one only 
should issue on behalf of that set of candidates for 
whom the verdict should be found. 

On the trial of the issue at the sittings in London 
after term, both elections were found to be void. 
So that in the end no peremptory mandamus i^ 
sued(o). 

To a mandamus to swear a churchwarden, suggesting 
that he was dulff elected^ the return was that ht was not 
duly elected. It was objected that this was not a good 
return. But Lord Chief Justice Hdt said, where the 
writ is to swear one duly elected, there a return that he 
was not duly elected is a good return, for it is an an- 
swer to the writ ; but where it is to swear one chosen 
churchwarden, there a return that he is not duly 
chosen is naught, because it is out of the writ, and 
evasrve (p). 

(o) Bl. R. 1. 430. (p) 2 Salk. 433. 
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The result of all these authorities appears to be, 
(except perhaps in the identical case mentioned by 
Holt) iq), that the archdeacon, who is but a ministerial 
officer, must obey the writ of mandamus without taking 
upon himself to decide the merits or title of the parties. 
For the effect of swearing in by the archdeacon is only 
to give a legale without conferring an actual possession, 
and the parties can litigate their respective claims, 
as well after as before the performance of this cere- 
mony. 

Two sets of cbujchwardens were sworn in for the 
parish of Sampford Peverel, in Devon, and the codrt 
refused to grant any information in the nature of a quo 
warranto, but left them to settle the right in an 
action (r). 

Any person elected to the office of churchwarden and 
refusing to take the oath, according to the law may.be 
excommunicated (s) for such refusal, and no prohibition 
will lie (t). 

The form of the oath administered to churchwardens 
is thus : *' You shall swear truly and faithfully to exe- 
cute the office of a churchwarden within your parish, 
and) according to the best of your skill and knowledge, 
present such things and persons as to your knowledge 
are presentable by the laws ecclesiastical of this realm. 
So help you God and the contents of this book («).'' 

{q) Wide supra. (t) Vide Appendix, 2. 

(r) Rex v. Dawbenyy (t) Gibs. 216. 

Strange^ 119(5. Vide also («) Ibid; Vide Anonym^ 

Rex v. Shepherd, 4 Term R. 1 Vent. 127. 
381. 
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And the sidesmen's oath runs thus : " You shall 
swear that you will be assistant to the churchwardens 
in the execution of their office, so far as by law you are 
bound* So help you God (x).' 
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SEC ir. 

Of the Duties of Churchwardens. 

The dutiesof churchwardens are principally two-fold: 
1. To present whatever is presentable by the ecclesias- 
tical laws of this country ; and 9* To keep in repair the 
edifice of the church and the various things appertain* 
ing thereunto. 

First, they are, by canons 116 and 117, twice in the 
year, at the visitations of the bishop archdeacon or 
other ordinary, to make their presentments, according 
to certain articles given to them with a view to their 
direction in these particulars, of all such things as are 
amiss within their respective parishes. This they niay 
do if they think fit oftener, but cannot be compelled 
except at such visitations as aforesaid. They are to 
make these presentments, not only from their own 
knowledge, but also from common fame ; so. that, if 
there be a common. fame within the parish of any one, 
that be. lives incontinently, is a common swearer, or in 
any other particular contained in the articles, is a breaker 
of the laws of the church, the churchwardens are 

(x) Gibs. 216. 



v» 



hound tQ predent him atjthe next visitation^ that inqiMiry 
aiay be made thereinto; and they are guilty of the 
|^e<^:h of their Qath> whenever they fail so to do (9). 

In the event of their neglecting or refusing to present 
any of the above particulars, of which there is such a 
common fame through the parish as aforesaid, they 
may be compelled thereunto by the bishop at his visita- 
tion, and if they still persist in refusing, they may be 
proceeded against in the Ecclesiastical Court as wilful 
breakers of their oath, and in the interim may be de- 
barred of the communion by .the minister of the parish («)• 
In the event also of the churchwardens refusing or ne- 
glecting to present any of the particulars aforesaid, 
with a view to the suppression of profaneness and im- 
morality, the minister himself may present (a). But 
his presentments must be upon oath {b). 

Churchwardens are required (c) to present all such 
persons as do not come to church. And the provisions 
of these several statutes are not superseded or in any 
Fay repealed by the stat 1 W. and M. c. 18. commonly 
called the Toleration Act That statute, which is en- 
titled " An Act for exempting his Majesty's Protestant 
' Subjects, dissenting from the Church of England, from 
the Penalties of certain Laws,*' enacts that the various 
acts passed in the reigns of Elizabeth and James the 
First, against Popish recusants or Protestant Ndn-bon- 

/ 

(y) Prid. Direct. (h) 2 Vent. 42. 

{%} Can. 26. 117. (c) 5 and 6 Edw. 6. c. 1. 

(o) Can. 113. 1 Eliz. c. 2r 3 Jac 1. c. 1« 
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formists (</)/* shall not be construed to extend to any 
person or persons dissenting from the Church of Eng- 
land who shall take the oaths which are^ by an act of 
Parliament passed in the same year (e), required to be 
taken in lieu of the old oaths of allegiance and supremacy, 
and shall also make and subscribe the declarations 
mentioned in a statute piade in the dOth year of King 
Charles the Second, entitled " An Act to prevent Pa- 
pists from sitting in either House of Parliament,'' which 
oaths the justices of the peace at the genei'al sessions, 
are required to tender and administer to such persons as 
shall offer themselves to take make and subscribe the 
same, and thereof to keep a register. And by the 13th 
section of the same act, it is enacted, that whereat 
there are certain other persons dissenting from the 
Church of England, who scruple the taking of any oath, 
that every person so scrupling, &c. upott making find 
subscribing the declaration therein mentioned, and also 
the profession of fidelity, ghall be exempt from the 
aforesatd^perialties (/). 

3y the 19tb Geo. 3. c. 44, entitled « An Act fol^ the 
farther Relirf of Protestant Dissenting Ministers and 
Schoolmasters," after reciting, that by the 1 W. arid M. 
c. IS, dissenting ministers are required to subscribe the 
artieles of religion mentioned in the statute of IS Eliz., 
and that many scruple^ so to do, it is enacted that all 
such dissenting ministers, so scrupling as aforesaid, 

(d) S3 filiz. c. 1. 29 Eliz. (e) 1 W. and M. c. !• 
c, 6. 1 Eliz. c. 2. 8. 14. (/) A^a to Quakers, vide 
3 Jac. 1. c. 4. 3 Jac. 1. c. 5. 22 Geo. 2. c. 46. 



105 



wlio sbalL. take- the oaths and make aod subscribe the 
declaration against Popery required by the said act, shall 
be entitled to all the privileges granted by the said 
Toleration Act, confirmed by 10 Ann^and shall.be per- 
mitted to instruct youth as tutors or schoolmasters. No 
didsentifig rotnis't^fv however, is to hold the mastership 
ef ^ny college ^r school of royal foundation. Sec. S. 

A prohibition was prayed by one who, being a 
churchwarden, was tendered an oath by the court 
Christian to present according to the bishop's articles, 
which he refusing to take was excommunicated, itnd 
as some of the articles were to present filthy talkers 
revilers and common sowers of sedition amongst neigh- 
bours, which were general terms and might be under- 
stood to comprehend things out of their jurisdiction, 
the court conceived that a prohibition ought to go as 
to them. But it was said that he should first have 
pleaded quod non tenetur respondere, as to those 
matters, and upon their refusal to have prayed a pro- 
hibition ig). 

A prohibition was moved for, because the libel in 
the Ecclesiastical Court was against the plaintiff, for 
not coming to church at all, or very seldom^heczu^ very 
seldom was utterly uncertain : but to that it was answer- 
ed^ per ctirtam, that that was their form of proceeding 
th^e, and though such a pleading here would have 
been nought, yet it being'according to their form of 
proceedings it was well enough : and if it was not, they 
noight help themselves by appealing. And Twisden 

ig) Anonym. 1 Vent. 114. 23 Car. 2. B. R. 

02 
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cited a case where a libel was for speaking scandalous 
words, vel hin rimiUa^ and the court would grant no 
prohibition, because it was their usual way of pro* 
ceeding [h). 

It is the duty of the churchwardens to see that 
every thing be fit and ready for the clergyman duly 
to perform divine service, to administer the sacrament, 
and to perform such other religious ceriemonies as are 
enjoined by the laws of this realm. To that end» by 
^anon 80, they are, at the charge of the parish, to pro- 
vide the Book of Common Prayer, and also a Bible of 
the largest volume, and a book of the Homilies. 

They are [can. 81.) to provide a font of stone 
in every church and chapel where baptism is to 
be administered, which font is to be set in the 
usual places, and in which font the minister is to bap- 
tize publicly. 

They are [can. 82.) to provide convenient and de* 
cent tables for the celebration of the holy communion, 
and to keep and repair the same, and in time of divine 
service to cover them with a carpet of silk or other 
decent stuff, thought meet by the ordinary of the 
place, if any question be made of it, and with a fair 
linen cloth at the time of the ministration, and also 
to set up the ten commandments at the east end of 
every church and chapel, where .the people may best 
see and read the same, and, likewise, to make a 
convenient seat for the minister to read service in. 

(Can. 20.) Against the time of every communion, at 

(h) Freem. 286. 1765. 
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the charge of the pariah and with t,he advice and 
direction of the minister, they are to provide a auffi** 
cient quantity of fine white breadt and of good am) 
wholesome wine, for the number of communicants 
that shall from time to time receive them, which wine 
is.required to be brought to the communion-table in a 
clean sweet standing pot, or stoop of pewter if not of 
purer metal. 

They are also, at the expense of the parish, to pro- 
vide a comely and decent pulpit, to be set in a conve- 
nient place within the church, by the direction of the 
ordinary if any question shall arise. 

During the time of divine service they are to see that 
all behave themselves orderly soberly and reverently^ 
kneeling at the prayers, standing at the belief, and sit- 
ting or standing quietly and attentively at the readii^ 
of the scriptures, and the preaching of God's word(i). 
That none walk, talk, or make any noise in the church 
to disturb duty Which is there performing (k)^ That 
none sit there with their hats on, or in any other in- 
decent or irreverent manner (/). That none contend or 
quarrel about place, or upon any other occasion make 
any broil or brawling, there (m).. That no idle persons 
abide either in the church-yard, or chupch-porch, dur- 
ing the time of divine service or preaching, but that 
they either come in or depart (»)• And in fad ,that in 

(t) Can. 18. IIU (m) 5 and 6 Edw. 6. c, 4« 

[k) Ibid. (n) Can. 19. 

(Z) 1 Eliz. c. 2. see. 14. 
Car. 18. 
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every nfieeting^of the congregation, peace be well kept, 
and that all excbmmunicated persons, and so denounced, 
be kept out of the church (o). 

In an action of trespass for a battery, the defendant 
justified as thurch warden, for that the plaintiff, being in 
the church- in the time of divine service, and sitting 
there, with his: bat oh his head, .and refusing to take it 
off, upon request, the defendant took it off himself. 
Whereupon the plaintiff demurred, and it was adjudged 
that thejustification was good, for although the church- 
warden might have presented this in the Ecclesiastical 
Court, yet he was not bound in the mean time, to per- 
mit such irreverence and indecency in the church (p)* 

The churchwardens are to prevent all strangers from 
pfeacbiog in the church, unless they are satisfied that 
such persbnisase in holy orders, aqd duly 'licenced to 
. preach 'by the bishop of the diocese (9). They are to 
I see that curates >are duly licenced and approved of by 
the bishop for that o^ce (r) : also if tb^ rector vi<^r or 
curate beguilty of any irregularity in the performance 
of divine service, by wilfully altering or omitting any 
part thereof, or introducing things therein not eane- 
ttoned by law; again, if such rector or vicar do not 
visit.the sick, bury the dead, confer with recusants, and 
duly administer the sacraments, that is to say the sacra- 
ment of the Loxd*8 supper,. tfer ice every year, and the 
sacrament of Baptism as often as he shall be required so 

(0) Can. 87. • (q) Can. 28* 

(p) Hall V. Plann&r^ Mich. • * (f ) Can. 48. 

18 Car. 2. 1 Lev. 197. . . 
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to do Is)^ Ihey are faithfully to present such offenders, 
that they be adnaonishedand corrected by the censures 
of the churchy or, if need be, altogether removed and 
others substituted in thei|r place. They are also to pre- 
sent the minister for non-residence (t), and for irregular 
and incontinent living by frequenting taverns and ale- 
houses, and associating with profligate and vtricked 
women; for marrying clandestinely, and in fact for any 
othqr excess or irregularity, which tends to the dis- 
honour of God and the scandal of all honest and well 
intentioned people (u). 

But churchwardens cannot interfere in the admini^ 
tration of divine service : for this is the immediate pro- 
. vince of the rector or vicar, subject in all things to the 
cpgnu^ance and direction of the ordinary. 

In Huichins v. Detmloe and Loveland (t?). Consis- 
tory Court of JLondan^ the churchwardens of St. 
Botolph, Aldersgate, had interfered to obstruct and 
prohibit the form of singing, by the parish-clerk aivi 
children of the ward, accompanied by the organ, which 
form of chanting or singing had been authorized by the 
minister. 

Sir W. Scott, in one part of his judgment, said, 
'^ The first point is, whether these churchwardens have 
aright to interfere in the service of the church? as if 
that interference is legal in any case, it is so in the pre- 

W Can. 66, &!. (u) Can. 62, 75, 122. 

(t) Can. 41, 45, 47. (v) Consist. R. 1. 170. 

21H. 8.C.13. 1792. 
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lent 1^0 aicertain this, it' 1% proper to consider what 
tire their duties : and I conceive that they were origi- 
nally conGned to the care of the ecclesiastical property 
of the parish, over which they exercise a discretionary 
power for specific purposes. In all other respects it is 
an office of observation and complaint, but not of con- 
trol with respect to divine worship: so it is laid down 
in Ayliflfe (c), in one of the best dissertations on the 
duties of churchwardens, and in the canons of 1571* 
In these it is to be observed, that churchwardens are 
appointed to provide the furniture of the church, the 
bread and wine for the sacrament, the surplice and 
the books necessary for the performance of divine wor- 
ship, and such as are directed by law: but it is the 
minister who has the use. If indeed he errs in this re- 
spect, it is just matter of complaint, which the church- 
wardens are obliged to attend to; but the law would 

< 

not oblige them to complain if they had a power in 
themselves to redress the abuse. 

^* In the service the churchwardens have nothing to 
do, but to collect the alms at the offertory ; and they 
may refuse the admission of strange preachers into the 
pulpit* For this purpose they afe ^luthorized by the 
canon (c. 5). But how? when letters of orders are pro- 
' duced, their authority ceases. Again, if the minister 
introduces any irregularity into the service, they have 
no authority to interfere ; but they may complain to 
the ordinary of his conduct. I do not say, there may 

(x) Parergon, 170. 
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be not cased whei^ they am bound to interpose ; in sudi 
cases tbey may repress and ought to repress all inde- 
cent interruption of the service by others, and are the 
most proper persons to repress them ; and they desert 
their duty if they do not And if a case could beima- 
giuedf in which even a preacher himself was guilty of 
any act, grossly offensive, either from natural infirmity 
or from disorderly habits, I will not say that the church- 
wardens and even private persons might not interpose to 
preserve the decorum of public worship ; but that is a case 
of instant and overbearing necessity, that supersedes all 
ordinary rules. In cases which fall short of such a sin- 
gular pressure, and can await the remedy of a proper 
legal complaint, that is the only proper mode to be 
pursuied by a churchwarden, if private and decent ap- 
plication to the minister himself shall have failed in pre- 
venting, what he deems the repetition of an irregularity. 
At the same time, it is at his own peril if he makes a 
public complaint, or even a private complaint, in an 
offensive manner, of that which is no irregularity at all, 
and is, in truth, nothing more than a misinterpretation 
of his own." 

With a view to the registering and preserving (y) an 
accurate account of all births baptisms and burials with- 
in the county, the churchwardens are, (by canon 70,) to 
provide a parchment book, at the charge of the parish, 
wherein shall be written the day and year of every 
christening {z)^ wedding and burial which have been 

iy) Vide 52 Geo. 3. c. 146. (zj In the case of Wiher v. 
App. 4. 
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in that parish, since the time th^Hhe law was fii^ 
made in that behalf, so fiu* as the ancient books thereof 
can be procured. And for the safe, keeping of the ^14 



Law, 3 Stark. N. P. 63, the 
defendant, to prove his infancy 
at a particular time, produced 
the register of his ohristeaing, 
from which it appeared that 
he was christened in this year 
1B07, but the entry also stated 
that be was born in the year 
,1799* Bayley J, was of opi- 
iiion that the entry relat^g. to 
the time of his birth was not 
evidence of the fact . it did not 
appear upon whose informa- 
tion the entry had been made, 
and the clergymen who made 
it, had no authority to inquire ' 
concerning the time of birth, 
or to make any entry concern- 
ing it in the register. On mo- 
tion for a new trial, on the 
ground that the entry was evi- 
dence to confirm the mother's 
statement, who had been ex- 
amined as a witness for the 
defendant, the court refused 
the rule, saying that the en- 
try was not evidence to prove 
the age of the party ; it was 
nothing more than something 



told to the clergyman at the 
time of the christening, con- 
cerning whi^ he had not 
power by law to make an en«- 
try in i;^e register: he had 
neither the authority or thje 
mesm of makjing an eptiy. If 
it Jiad appeared tjl^at the entry 
had been made by the direc- 
tion of jt^epiQtl^er, it migbt 
perhaps, if requ^ed, have 
been read in evidence, to con- 
firm her testimony : but even 
then it would have amounted 
to nothing more than a mere 
declaration by her as to the 
age of her son, made at a time 
when she had no motive to 
misrepresent his age. 

Vide also 1 Jac. & Wal. 
483. where it was held, that 
the entry of birth of a dissen- 
ter's child in a register kept 
for the purpose at a public li- 
brary is not evidence. 

Entries in the Fleet books 
are not received except as de- 
clarations. Read v. Passer, 
Peake, N. P. C. 231. 16 Ves; 
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bookr the. church wardeaos, at the charge of the parish, 
shall provide one sure coffer with three locks and keys, 
whereof one to remain with the minister, and the other 
two with the churchwardens se^niUy : so that neither 
the minister without the two churchwardens, nor the 
churchwardens without the minister, jsball at auy time 
take that book out of the said coffen ' And henceforth, 
upoaevery Sabbath day, immediately after morning or 
eteoiDg prayer, the .minister and churchwardens shall 
take the said parchment book out of the said cof- 
fen and the minister, in the presence of the church- 
wardens, shall write and record in the said book the 
names of all persons christened, together with the 
names and surnames of their parents, and also the 
names of all persons married and buried in that parish 
in the week before, and the day and year of every such 
christening, marriage, or burial: and that done, they 
shall lay up that book in the coffer as before, and the 
minister and churchwardens unto every page of that 
book, when it shall be filled with such inscriptions, 
shall subscribe their names. And the churchwardens 
shall, once every year, within one month after the^dtb 
day of March, transmit unto the bishop of the didcese, 
or his chaiicellor, a true copy of the names of ail per* 
sons christened married or buried in their parish, in 

59, Coop. C. C. 59. nor an j acted a register of baptism m 

entry in the register of an am* Guernsey, on the ground of 

bassador*s chapel. Leader v. the ecclesiastical jurisdiction 

Barry,] Esp. 353.; and in Hue< not extending to the island.. 

V. Le Mesurier, 1 Cox, 275, Ibid. 
Lord Kenyon h saidto have re- 
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the year before ended the said 95th day of March, and 
the certain days and months in which every such 
christening marriage and burial was had, to be sub- 
scribed with the hands of the said minister and church- 
wardens, to the end that the same may faithfully be pre- 
served in the registry of the said bishop, which certificate 
is to be received without fee. And if the minister or 
churchwardens shall be negligent in the performance of 
any thing herein contained, it shall be lawful for the 
bishop or his chancellor to convent them, and proceed 
against every of them as contemners of the constitu- 
tion Ip). 



(p) By the 4 Geo, 4. e. 76. 
1823 (iec. 3.) the bishop of 
the diocese, with the consent 
of the patron and the incum- 
bent of the church of the pa- 
rish, in which any public cha- 
pel, having a chapelry there- 
unto annexed, may be situ- 
ated, or of any chapel situated 
in an extra-parochial place, 
signified to him under their 
hands and seals respectively, 
f ms^y authorise, by writing un- 
der his hand and seal, the 
publication of banns and the 
solemnization of marriages in 
such chapel for persons re- 
siding within such chapelry 
or extra'parochial place res- 
pectively; and such consent 



togethfr with such written 
authority, shall be registered 
in the registry of the diocese. 
Provided always (see. 5.) 
that all provisions now in 
force, or which may hereafter 
be established by law, rela-*. 
tive to providing and keeping 
marriage registers in any pa- 
rish churches shall extend 
and be construed to extend to 
any chapel in which the pub- 
lication of banns and the so- 
lemnization of iiiarriages shall 
be so authorized as aforesaid, 
in the same mani[ier as if the 
same were a parish church : 
and every thing required by 
law to be done relative there- 
to by the churchwardens of 
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With a view to the proper distribution of alms, they 
are further to provide [can. 84) a strong chest, with a 
hole in the upper part thereof, with three keys, of 
which one is to remain in the custody of the parson 
vicar or curate, and the other two in the custody of 
the churchwardens, for the time being, which chest is 
to be placed in the most convenient place for the pa- 
rishioners to put into it their alms for their poor neigh- 
bours. The which alms and devotions of the people, 
the keepers of the keys shall yearly quarterly or ot^ 
tener (as need requireth) take out of the chest, and dis* 
tribute in the presence of most of the parish, or six of 
the chief of them, to be truly and faithfully delivered 
to their most poor and needy neighbours. 



Another branch of their duty is^ to see and provide 
that the church be well and sufficiently repaired, and so 
from time to time, kept and maintained : that the win* 

any parish church, shall be ruled respectively in manner 
done by the chapel- warden or directed for the register-book of 
other officer exercising ana- marriages : and the banns 
logons duties in such cba- shall be published from the 
pel. said register-book of banns^ 
Sec. 6. andthechurchwar- and not from loose papers* 
dens and chapelwardens of and after publication shall be 
churches and chapels wherein signed by the officiatiiig mi- 
marriages are solemnized shall nister, or by some person^un* 
provide a proper book of sub- der his direction, 
stantial paper, marked and 
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dows be well glazed, and that tbe floors be kept psrred , 
plain and even, and all things there, in such an orderly 
and decent sort, without dust or any thing that may be 
noisome or nnseemiy, as best becometh the house of 
God (y). 

But this does not extend to enable them to deface or 
demolish any thing in the interior of the church ; and 
if there should be any superstitious pictures or paint- 
ings jn the windows or on the walls or elsewhere, 
which may give cause of offence, or any thing else 
which may be an hindrance to the due performance of 
any of ,the divine offices, or be inconvenient to the 
parishioners in their attendance on them, the licence 
of the ordinary must be first had, before they can be 
legally removed (r). Monuments coats of arms painted 
in the windows or elsewhere, pennons hatchments &c. 
put up in the church for the memory of the deceased 
buried there, if regularly set up with the consent of 
the minister, who hath thefrtsehold, and of the ordi- 
nary (but the consent of the ordinary is indispeasablj 
necessary), cannot be pulled down again, either by the 
churchwardens minister or ordinary because they be- 
long to the heir, and he will have his action upon the 
case against any that meddle with them (^). But if 
any of the said other particulars be an incumbrance 
or any annoyance to the church, or in any way a hin- 
drance or ioconvenience either to tbe minister in per- 
forming any of the divine offices, or to the parnhioners 
tn partaking of them, in this case the ordinary hath 

(9) Can. 85. («) 3 Inst, 202. 

(r) 2 Cro. 366. Noy, 104. 
Prid. Direct. 
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power to ghre his order for their removal, and the 
chofcb^ardens will be justified in executing it; for 
the original intent of the church being the service of 
God Almighty, nothing is to be permitted there whiett 
shall be in any way obstructive of it ; and of what is 
80 ornoty the ordinary is the sole judge {t). In order 
that the church may be kept in good and sufficient re- 
pair, as enjoined by the canon, not only must the 
fabric be maintained, but also all that is contained 
therein ; as well those things which are necessarily re* 
quired, or which are added by way of ornament and 
decency, for the more orderly and decent administra- 
tion of the divine offices, as those which are placed 
there for the convenience and benefit only of the J)a- 
rishioners. 

The churchwardens are not required to procure the 
advice or consent of either the ordinary or the pa- 
rishioners, in order to the repairing amending or re- 
newing any of the particulars which belong either to 
th6 fabric utensils or churchyard of the church, of 
which they are made churchwardens ; but are tb^em- 
selves sole judges of what is necessary to be d6ne 
herein, and, in fact, are expressly invested by the ordi- 
nary and parishioners with authority for this purposb, 
on entering into office. Still, however, it is advisable 
for the content and satisiiaction of the parish, that they 
do not entef on any great and chargeable repairs, with- 
ont first taking the advice of their neighbours, who 
arb to bear the expenses of them {u) ; btit if they will 

(t) 12 C^ke 105, 106. 3 Inst, (w) Prid.Direct. 29. 1 Vent. 
202. { 367. 
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act without such consent as i^bresaidg and soldy^on 
their own responsibility, and conformably with the sng- 
gestions of their own discretion, if they fairly and 
honestly lay out the money of the parish, they cannot 
be called to acQOunt; nor does it signify that the 
money was improvidently expended, or that more was 
laid out than was absolutely and indispensably requi- 
site : for the parishioners have entrusted themselves, of 
their own accord, to the churchwardens, and by so 
doing tacitly imply an assent to whatever is done 
by them, on their behalf; and if they conduct, them- 
selves amiss in the execution of the trusts reposed in 
them, the parishioners who selected them must sub- 
mit to the consequences of their own indiscretion. If 
however, in the management and expenditure of the 
public money, they have acted fraudulently and with 
a view to their own private emolument and advantage, 
on proof thereof, they may, at any time, be removed 
by the ordinary, and others chosen in their place, who 
may commence an action at law to recover the money 
fraudulently embezzled [x). 

Great indiscretion and improvidence are also suf- 
ficient grounds for the removal of churchwardens, if 
the parish is seriously damnified thereby (y). 

But whatever repairs churchwardens are authorized 
to mdke, they can add nothing new to the fabric, churdi* 
yard or utensils of the church, without the, express 
consent of the parishioners, and if they think fit to^act 
Without such consent, the parishioners may disallow the 

{x) 8£dw. 4. 6. Finch, (y) Prid. I^reet 30. 

lib. 2. 17, 13 Coke, 70. 
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charges made in their accounts in respect thereof: for 
to such expenses they are not liable without their own 
consent; and rates made for such purposes by the 
churchwardens arb altogether null and void. 

If any additions are to be made to the interior of the 
church, the consent of the ordinary is necessary as well 
as that of the parish, before they can be legally made; 
for the ordinary is the sole judge of what is fit and de- 
cent to.be put up in the church, and has the disposi- 
tion and ordering of all things therein ; and any thing 
erected, there without his consent may be afterwards, 
at his pleasure, taken down and removed. And fur- 
ther, if a rate is proposed in vestry and consented to 
by the major part of the parishioners* with a view to 
the payment of the expenses attending such additions as 
aforesaid, still if the consent and licence of the ordinary 
has not been obtained, any individual parishioner may 
refuse to pay his proportion of the said rate, and they 
can: have no remedy against him for the same. If there- 
fore the churchwardens are desirous of making seats 
where before there were none, or of adding a new gallery 
to the church, or of erecting an organ, or in fact if they 
contemplate makingany addition whatever to tfaeinterior 
of the church, two things mu^t necessarily be done. 
First the consent of the parishioners must be obtained, 
and secondly the licence of the ordinary. The consent of 
the parish is necessary, inasmuch as they are to provide 
for the payment of the expenses attendant on such ad- 
ditions, and therefore it is but j:ust and right that they 
should be consulted ; and the licence of the bishop is 
requisite to secure thechurchfrom having any nuisance 
or unfitting incumbrance erected therein, whereby the 
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decent performance of divine offices may be impeded, 
or the people any way hindered from fully partak- 
ing of the benefits thereof. But if the additions be not 
in the interior of the church, and be not expressly 
added thereunto for any religious use, but Only ftnr tbe 
benefit convenience orcuriosity of the parishioners, as a 
clock, a dial, chimes, a superaun^erary bdl, '&c«,tbe 
consent of th6 ordinary is not necessary, atid it tvill 
be sufficient, -if the major part of the' (parishioners (be 
consbnting thereto (»). - m , /^ : 

- AndfuTther,' if any' SQcb addition or alteration be'm^ 
t^ded t<3t be rolide in tbecbancel, which befengs more 
piecttli^rly to the parson, as if new seats be erected 
therein, or rails be* placed round about tberaitar, the 
eodsent'^f the parson is requisite thereto as welt astbat 
of the parisbioliers and brdinary, and without suchconM 
^tkt nothing' can be donei therein. And ^ivhen afay «uch! 
sidditiofis as aforesaid are made to- the fabric of tin 
church <the -churoh-yard or the utensiia thereof, these 
aife thenceforth <to^be considered as part of the cburob> 
at)id^1)ek>iighig thereto; and are under the protection bf 
tbe dhUrbbwardens, to 'repair renewand amend the samer 
2fB>tte9'natulreof the case mdy require. 

A^in*, if anyofihe utensils'of thechuvcb; or any> parb 
of the fabric, or any necessary <tbiiigs. belonging theleto^ 
have by time or accident, orother cause whatsoever, been 
lost or 4^royed> c^i^ feUen ii^ decay- and (perished^ itii^ 
the- doty of theehnrchwardens to replace and mtow>tfaa 
mftkt;'niii \ki6 witfaodt the co&sent or advice Krf Hhe pa^^ 
fishioiierB miniister Of oMinarJy, however long iA^nUiy^ 

^' • > v:-; r ,. .' (t) Ihrtd/Htrm.' 36;^ i- •-•' • • ^ -• ='"• i^ 
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have been in such disuse or decay : for herein consists 
the difference between those particulars of the church 
which are considered as necessary, and those which are 
only ornamental J that after a lapse of forty years the 
latter are not to be restored by the churchwardens^ the 
church having no claim thereto after such a great lapse 
of time» withpot again obtaining the consent of the 
ordinary^ parishion^s^ &c. as before; whereas necessary 
things ar^ at all times to be replaced for the honour of 
God and the decency of divine worship, which the 
churchwardens are bound at all times to support and 
maintain^ 

Whatever ia attached to the freehold of the churchy 
iS' considered part of the fabric thereof, and the parts 
nocessarily required thereto, are such as either the law 
or else the nature of things themselves make necessary ; 
such are the walls, windows, doors, roof, floor, font, 
ptripity reading*deak» seats, tower, ' &c., to which, for 
greats ol^nament and decency, are added, in many 
churches, altar-pieces, rails at the altar, &c. ; and for 
the benefit and conveniency of the parishioners a clock, 
)a dial^ chimes, a superfluous number of bells, &c. (a). 
^ What are not fixed to the freehold of the church, 
but are of the moveable goods belonging thereto, are 
called] the utensils of the church; and these also are 
aucb ail either the law, or else the nature of the things 
themselves, make necessary^ in every church : as, the 
dommunion-table, with the carpet and linen covering 
bdtkiging^'lhereto; the chalice, paten, communion flag- 
gonf, bible, common prayer book, the book of homilies, 

(a) Prid. Direct. 
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the surplice, poor man's box, register book, &c.; or else 
are added only for the better and more decent adminis- 
tration of the divine offices, as a decent pulpit cloth, a 
pulpit cushion, a cloth for the reading-desk, organs, 
silver basons for the offertory, branches for lights, can- 
dlesticks, and other such things, as we find in some 
more wealthy parishes to be provided by the pwirish- 
ioners, over and above what either the law or the abso- 
lute necessity of the things themselves absolutely re- 
quire (6). 

The pews of the church are considered part of the 
fabric, inasmuch as they are generally fixed to the free- 
hold ; but those moveable seats which are to be found 
in almostevery church and chapel and are placed in the 
vacant spaces and aisles for the convenience of the poor 
who resort there, are to be reckoned amongst the 
utensils. 

In trespass for taking down a pew, the evidence .wap 
that the pew was fastened to the piUcMr of the church 
with a chain ; this was held no evidence to prove the de- 
claration ; otherwise, it was said, if it had been fixed to 
the pillar by a nail; for in the one case it is not fixed 
to the freehold, but in the other it is : for whatever is 
fixed to a church or house is reckoned part of the 
cfcurch or house in which it is fixed ; for the church is 
an house that consists of its frame and building, of 
several distinct materials fixed one in another ; what- 
ever therefore is fixed to the church or house is a part 
of it ; but if it be fixed to another thing, which is fixed 
to the church or house, it may then belong to another ; 

(6) Prid. Direct. 
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for not being immediately fixed to the fmme of the 
house or church, it cannot be reckoned a part of it [c]. 

Churchwardens are further to see that the church- 
yards .be well and sufficiently repaired fenced and 
maintained with walls rails or pales» as hath been cus- 
tomary in each place [d] ; that it be cleared of all rub- 
bish, muck, thorns, briars, shrubs and every thing else, 
which may annoy the parishioners, when they come into 
it, or be any hindrance to them in the burying of their 
dead, when there shall be occasion. That no sinks or 
gutters be made through it, or any thing else be there 
permitted, which may be unbecoming the place which 
is consecrated and set apart to be a repository for the 
bodies of the faithful, which were once the temples 
of the Holy Ghost {e) : all this is to be done at the 
charge of the parish, but if there be in any parish a 
custom to the contrary, and the minister or any other 
having lands yards or gardens abutting upon the said 
church-yard, have immemorially repaired that part 
of the fence which lies next them, the custom must 
take place ; and they that immemorially repaired the 
said fence are bound to do so still (/). 

They are also to see that the gates stiles and doors 
leading into the said church-yard be kept in due repair, 
as also the ways leading through it to the church ; for 

(c) Wood's Inst. b. 11. Ch. (/) Godolph. Repert. c 13, 
6, p. 33. Buller's N. P. 34. sec. 15. '^2 RoU.'s Rep. 287. 

(d) Can. 87. Prid. Direct, 
(c) 2 Inst. 489, 653. Lind. 

de OflF, Archid. Pxid. Direct. 
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all these are parts or appurtenances belonging thereto. 
But if any one hath a private door leading into the 
said church-yard, or a private way through it, the 
parish is not to be put to charge about these ; they 
must be repaired by him that hath the use of them : 
but here it is to be observed, that no one can make any 
such private door into the church-yard, or any such 
private way through it, without the consent of the minis- 
ter whose freehold the church-yard is, and a faculty also 
from the bishop for the same. But if the inhabitants 
of any ancient messuage, next adjoining, upon the 
church -yard, have immemorially, they and their ances- 
tors, had a way through the said church-yard, and 
have constantly repaired the same, they can prescribe 
thereto in respect of the said messuage : and so, if 
the owners of any lands adjoining to the church-yard 
have immemorially, they and their ancestors, had a 
way through the said church-yard, and have con- 
stantly repaired the same, with the gates and stiles 
leading into it, they can also prescribe thereto in res- 
pect of the said land (g). 

The churchwardens are fuKher to see, that the 
church-ways be well kept and repaired, and that no 
one do any thing to obstruct or annoy the same ; that 
SQ the parishioners may at all times, without impedi- 
ment or inconvenience, resort to the church as often 
as any part of the divine service shall be there per- 
formed. The said ways must be broad enough, not 
only for the passage of single persons, but also for the 
carrying of a corpse through the same to be buried, 

ig) 2 Roll.'s Abr. 265. Prid. Direct. 
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as often ia there shall be occasion fof it And* the 
stiles are to be so made that persons of all ages may be 
well able to go over them. If these ^ivayis be in the 
repair of the Spanish,, the chuiclf wardens . must take 
care that they Jbe: well repaired at the parish cha^e; 
but if they beiin^ the repair of any-0tber, either by 
custom or otherwise^ they are >by doe cottrse of laW to 
compel all such to ddwhat they are. obliged to do in this 
particular^ thatall may hareafreeandconTenient passage 
to the church, where God is to be worshipped by t^hei^, 
and none be obstructed or incommoded, herein (A). 
. They are not (i) to suffer any plays^ feasts, banquet^^ 
suppers, church-ales, drinkings, temporal courts or leets, 
lay juries, musters, or any > other profane usage, to< be 
kept in. the church chapel or church-yard,, nor the 
bells to. b^ rung superstitiously upoa holidays or eves 
abrogated by the book of common prayer, nor at any 
other times, without good cause to be allowed by the 
minister of the places and themselves. 
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Fairs, , according tQ Sir Henry Spelman^ who is 
quoted as his authority by Dr. Burn, were occasioned 
by the resort of people to that place for solemnizing 
some festival, and especially the feast of the church's 
dedication. And hence he, thinks it easy to conjee* 
tare to what saint the church had been commended, by 
the fair day. In most of the towns, apd. parishes in 
England (except where the privilege of new fairs hath 
been in later times obtained), the old stationary fains, 
whether by custom or ancient charter, depend upon 
the saint of the church. Thus the primitive fair ip. 

{h) Ibid. («) Can. 88. 
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Oxford wa9 on the day of St. Frideswide, because it 
was. the dedication day of the chief conventual' chnfch. 
Tbu$ the translation of Becket's body was. on the 
7th of July, and his passion on the 99th of September, 
which days being soon celebrated at Canterbury, for 
festivals and days of dedication of altars and chapeb 
to that inartyr, it occasioned two fairs in that city an- 
nually on those days. On the said 7th of. July, there 
is a fair at Bromhill, near Brandon Ferry, in Norfolk, 
and another at West Acre, about four miles distant 
from Swafham, both called Becket's fair, and in both 
places there are old ruinous chapels which were dedi- 
cated to that saint (*). 

To confirm the origin of fairs from. the dedication of 
churches, it is observable that on this account fairs 
w^re generally kept in church-yards, . and even in 
churches, till the indecency and scandal were so great as 
to require reformation: accordingly, in the year 1230, 
m the 14th of Henry 3, among the inquiries to be 
made at a visitation by all archdeacons within the dio- 
cese of Lincoln, the 25th and 26th were to discover 
this abuse. Soon after this. King Henry III. by express 
mandate forbad the keeping of Northampton fair in 
the church or church-yard of All-saints, in that town. 
It was likewise from this relation of fairs to the days 
of dedication, that a custom of old time crept in of 
keeping some fairs upon the very Sundays, because the 
dedication feasts fell on those days, till this abuse, 
like the other, was thought fit to be restrained; as, for 
jnstance, the fairs and markets kept on Sundays at 
Wallingford Bercamstead and Brackley, were altered 

. (A) Burn's E. L. 2, 340. 
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to week days, by special writs from the ktngi in the 
9nd year of King Henry HI. Thus were the anniver- 
saries of a church's dedication celebrated, in populous 
towns, with an accustomed fair; and in the roost private 
parishes, with fasting, and a great concourse of people 
And as there have been many gifts and legacies to pni* 
versities and colleges, for the commemoration of foun* 
ders and benefactors' days, so were some donations 
made to churches purely for this pious use of more 
solemnly celebrating the wake or dedication feast 
Thus Walter de St. Edmund, abbot of Burg, did, 
about the year 1240, give the sum of forty shillings 
a year, for making more plentiful provision in that con- 
vent, on the day of the church's consecration {I). 
But to return from this digression. 

The churchwardens are alone entrusted with the cus- 
tody of the church goods; that is to say, with the 
care of the utensils of the church, the money bonds 
bills indentures or other writings goods or chattels ap- 
pertaining thereunto: in respect of which they are a 
corporation, and can sue or be sued as such : but being 
a corporation for the benefit of the parish, and not to 
the prejudice thereof, they cannot dispose of any of 
such things, without the consent of the parishioners, 
and the licence of the ordinary, — not without the con- 
sent of the parishioners, for the goods belong to them, 
and not withoutthelicenceof the ordinary, because they 
appertain to holy things, of which he hath the care and 
ordering ; and therefore, if the churchwardens would 
sell an old bell, towards other repairs, or dispose of 
old communion-plate to buy new, or in fact if they 

(/) Burn's E. L. 2, 340. 
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would part with any other of the goods of the chnrcbi 
although for the good of the parish, they caxmot do it 
without the consent of the panshioDers, and thelicenoe 
of the ordinaiy : ^and the disposal of any of the said 
goods without the consent of the parish is void in law 
(m) \ for Ae parishioners are the proper owners of theai^ 
and the churchwardens ^are only. entrusted with tfaehr 
custody for the use of the said parishioners. Howevet , 
inthiscase, the parishioners themselves can have no 
action for such goods thus disposed ^f, either against 
the receivers to recover theniy or the churchwardens 
for disposing of them; fbraltbou^ the goods belong 
to the parishioikers in • common^ yet jiot they, . but the 
churchwardens,' are the .corpbration/iii whomi they are 
invested for their use? and. theseforey. when there is 
cause for any such action, = th^ .nuist tarry, till: they 
have new churchwardens, and >in; their namd bring/ tbe 
Suit, who have a right to call their |>redeceasorft)to. an 
account before the ordinary^ andt-abo^ 4)o oommenoe 
suit against them for any such waste made by them of 
the church goods as aforesaid, or for any other da- 
mage done the parish, contrary to the trust im^ested in 
them(f}). . . 



. { 
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Another brnqch of their office is, to ^havetb^ seqn^fir 
tuation andcare of benefices durii^ their vacancy^ >wb^ 
ther the avoidance happen by the death of the incum- 
bent or otherwise howsoever: as:8opn, therefore, as ther^ 
shall be any such avoidance, the churchwardens are to 

(m) 3 Buls. 264. Yelv. Finch, lib ,2. c 17, p. 179. 
173. 2 Brownl. 6, 215. 1 Prideaux, 78. 
Roll. 393. 1 Roll, Rep. 426. (n) Prid. Direct. 78. 



219 



apply to the chancellor of the diocese for the seques*- 
tration of the profits thereof, and having taken out ari 
instrument^ under the seal of the office, to enable them 
thereto, are thenceforth to take the wholis benefice 
under their care, and are to manage all the profits and 
expenses thereof, for the benefit of him that shall next 
succeed. In this capacity they are, according as the 
season of the year shall Require, to plougli and sow the 
glebes, take in the crops, gather in the tithes, thresh 
out and dress the corn, and dispose of it at the best 
market they are able. They are to repair the houses, 
make up the fences, pay the tenths^ and discharge all 
other burdens of the living, which shall be due 
therefrom, while it is under their trust, and in fact 
do every thing else which maybe best for the ad* 
vantage of the succeeding incumbent. And princi* 
pally they are to take care that, during th^ vacancy, 
the church be well and duly served by such a cu- 
rate as the bishop shall approve of, wliom they are 
to pay out of the profits of the benifice. And it'will 
be safest for them to get it stated by the ordinary, when 
they take out the sequestration, what they are to pay 
him weekly for the serving of the said cure; for then 
there canbe no contention about the matter, when they 
make up their accounts. And this trust ib them is to 
last till it foe superseded by the institution of a new mi- 
nister, unless in the interim the ordinary shall see just 
cause to recall the said sequestration, and grant it to 
^ others. And as the ordinary, on any such just cause, 
hath power to grant the sequestration toothers, so also 
hath he in the first issuing out of it, and may then, if 
he see reason for it, put the said trust into the hands 
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of other men, that are willing to acciept of it. But the 
churchwardens are the proper officers for this business^ 
and are bound by virtue of their office to take it upon 
themselves, whensoever enjoined ; and therefore, should 
they be backward to take out the sequestration, or un- 
willing to meddle therewith, the ordinary may by his 
citation call them before him, and command them, un- 
der the penalty of contumacy, to take this charge upon 
them, that so the fruits of the benefice be not lost dis- 
sipated or embezzled during the vacancy, for want of 
proper trustees to take care of them. 

As soon asanew ministeris instituted, thesaid church- 
wardens or other sequestrators are to account to him 
for all the profits of the benefice which they have re- 
ceived during the vacancy. For all these belong to him, 
from the death of the predecessor, how long soever the 
vacancy may have been (o). And if he be satisfied 
with their account, he gives them bis discharge, and 
this wholly concludes the matter. But if he be dissa- 
tisfied, in any particulars, either that he thinks they 
charge him too high in the expenses, or too low in the 
receipts, or in any other manner have not discharged 
themselves as faithful stewards, he may then bring 
them to account before the ordinary, by whom all 
things relating hereto are to be examined and decided. 

And sometimes livings are sequestered on other occa- 
sions than on vacancies. For on a suspension there 
must be a sequestration for the serving of the cure, and 
in case of dilapidations either in the chancel or the mi- 
nister's house, a sequestration is often necessary for the 

(o) 28 H, 8. c?. 11. 
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repairiDg of them,and sometimes a sequestration is com' 
manded by the king's writ, for the payment of the 
minister's debts ; in all which cases the churchwar- 
dens are necessarily obliged to be the sequestrators, un- 
less the ordinary finds others willing to undertake it, 
whom he judgeth proper to be entrusted with it : in 
all which sequestrations there must be the like manage- 
ment, and the like account given as is above mentioned. 
And to oblige the sequestrators, the more hereto, the 
ordinary usually binds them to it by a bond, especially 
when the profits sequestered are like to amount to any 
considerable value ; which bond may be sued at com- 
mon law, if the sequestrators cannot otherwise be 
brought to give a true and faithful account of .their 
trust ip). 

Sequestrators are liable for dilapidations permitted or 
incurred by them during the time they are in the re- 
ceipts of the profits, &c. of the living. 

In the case of Hubbard v. Bechford(q)^ Lord Stowell 
observed : *' On the general principle, I am inclined to 
hold the sequestrator will be liable for dilapidations. 
The king^s writ issues to the bishop to levy a sum for 
the discharge of the debt. This writ has been truly 
described as mandatory to the bishop, who is in a general 
sense only. ministerial. The sequestrator is a kind of 
bailiff to the bishop. There is no mention of any pur- 
pose but the payment of the particular debt; it is how- 
ever a thing incident to, and inseparable from the 



(p) Prideauz on Church- (q) Consist. R. 1. 310. 
wardens. 1798. 
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subject matter itself, that there are certain duties 
and expenses for which the sequestrator Is bound to 
provide. 

The instt^ument issued ' und^ the authority of itfae 
bishop^ and contains a clause of allowance for all neces- 
sary charges; and I do not know on what principle it 
can be niaintained, that the' repairs of the chancel and 
of the parsonage arenot necessary charges. The ctergy>- 
nian is by law equally reqdired to provide sucb repairs, 
as well as the perfordiance of divine service, and be 
cannot exonerate himself from dne of Aose duties mbre 
timn from the other. «-f ^ 

The creditor is the person to whom the sequestita^ 
tion is usually granted, but that Is drily for the^cotiv^ 
nienceof the proceeding under it, and by the authority of 
the bishop. The sequestration might havebec^gm'nted 
to the churchwardens 'or to others, arid l!hfe crefditbrlS 
to act as any other person woiild be bound td ft^ iii 
that character: he is not to give to hiihself that ^pxt^ 
ference which a third pierson could nbt l>b cdiUpdteble 

to allow. . / . r '^^ 

On thd duty of thid court to cany such writ ^inlo im- 
inediate execution, vide CaA^heU v. WhUeheOS. Ibid, 
in note. 

A sequestrator being in possessidn of a recifory under 
a sequestration issued by a creditor of the i^ctor, a 
second creditor, having obtained a subsequent seques- 
tration, is entitled to an account in equity a^inst' the 
first sequestrator, and payment of the surplus after sa- 
tisfaction of the first creditor: nor are prior incum- 
brances who bad riot obtained sequestration, i^ecessary 
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parties to the suit (r). Vide also Dixon v. Sndth 

1 Swans. 467. that under a sequestration a landlord is 
entitled to receive arrears of rent. 

In all sequiestrations the churchwardens, or other .se- 
questrators^' are to take care that they meddle not with 
any timber, trees, wood, or underwood, standing upon 
the glebesL of the liYing; unless it be for necessary 
repairs; Tfer connnit any other waste thereupon [s]^ 
For if the minister himself ^ould fell any.ttraJber, to 
sell, orforany other purpose, unless for the repair of 
his house or I chancel, orshouM cirt down any wood, 
unless for the repairing of tiie gates stilesor fences of 
the pp^mises^'or fomecfessary fuel iti< bis* house, he doth 
thereby makb waste upon his livings which waste is. 
reckphed a '^dilapidation of it, and when it is wilfully 
committedit is just cause of deprivation (A);' p . i -' - 
'In the oaseof dilapidations; air the profits<>f ths liv'^ 
ing are not to be sequestered^ but ^ |Ut>porlion is. to be 
left to the parson for his livelihood (f^);a]nii in the case 
of ain impTopr&iiEe ' rectory, there can be no sequestfu- 
tk>n at 2^1$ for beifig-a Idsj fee, it -is out of 'the'jurisdic^ 
tion of the ecclesiastical courts, and the parties must 
be proceeded against as laynien, for not repairing the 
church (a;). i . r 

By the 87th canon^ it is ordained that the archbishops 
and all bishops within their several dioceses shall pro- 

(r) Cuddington v. Withy, 1 Roll. R. 86. Prideaux's 

2 Swanst. 174. Churchwardens. 

(s) 9 H. 3. c. 5, ^ (u) Anonym. 2 Vent. 35. 

(0 11 Coke, 49. 3 Inst. 204. (x) Ibid. 
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cure (as much as in them l]etb).that a true note and 
terriier of all the glebes, ]ands, meadows, gardens, or- 
chards^ houses, stocks, implements, tenements, and por- 
tions of tythes lying out of their parishes (which: be- 
long to any par^sonage or vicarage or rural prebend) be 
taken by the view of . honest men in. every parish, by- 
the appointment of the bishop (whereof the minister 
to t>e one), to be laid up in the bishop's registry, there, 
to be for a perpetual memory thereof. 

These terriers (y) are of two kinds, temporal and ec- 
lesiastical. Old terriers or surveys of a manor are evi- 
dence of manorial tenures or boundaries(;3r), and an eccle. 
siastical terrier is evidence of the possessions of a church, 
if it has been regularly made and preserved in the pro- 
per repository. Ecclesiastical terriers are constantly re- 
ceived in questions of tithes; they are ecclesiastical re-, 
cords made inperpetuam rei memoriamj and are as 
solemn instruments as any that can be produced on. 
such subjects (a). 

Terriers derive tbeirauthority from being found either 
in the bishop's register office [b], or the registry of the 
archdeacon of the diocese (c). Unless a terrier comes 
from one of these repositories, it cannot in general be 
admitted in evidence. A paper, therefore, purporting 
to be a terrier, found in the charter-chest of a college, 

(y) Phillips on Evidence, Gwill. 1406. 2 Anstr. 386. 

416. 1 vol. S. C. 4 Gwill. 1593. 

(z) Gilb. Ev. 69. (e) PotU v. Durani, 4 

(a) 5 Price, 380, 383. Gwill. 1450. 
{h) Atkins V. Haitotif 4 
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which had property in the parish, . was thought to be 
inadmissible to disprove a modus {d). 
'• However, under particular circumstances, this rule 
respecting the custody of terriers has been relaxed ; and 
a. terrier has been admitted, though not brought from 
one of the regular repositories, when the custody in 
another place has been satisfactorily explained. Qne 
that was found in the registry of the dean and chapter 
of, Lichfield, has been admitted; in evidence against 
a prebendary (e). The evidence was rejected at the 
trial, but a new trial was afterwards granted by the 
Court of King's Bench, on the ground that the evidence 
ought.to have been received, as there appeared to.be a 
proper connection between the terrier, and the place: 
where)itwas found; and a. strong corroborating :.cir<T 
cumstance was, that, the terrier was found annexed to 
anold lease of the prebend of nearly the.same 4ate:(/}. 
But . when the . custody is merely private and uncon- 
nected with the subject matter, the courts have never 
gone the length of admitting. such papers in evidence. 
An instrument, therefore, purporting to.be an' endow-t 
ment, without the seal of a bishop, . and another pur« 
porting .to be an inspeximus of! the former under his 
8eal,^were rejected because they. came out of the hands 
of arprjvate person entirely unconnected with the mat-: 
te»: contained in them (g). 

A, terrier is strong. evidence against a parson,\but it is 
never admitted for him, unless it be signed by a church* 
warden, or if the churchwardens are nominated by him, 

(d) 4 Gwill. 1406. {/) 5 Gwill. 1453. 

(e) Miller v. FosUtf 4 [g) Potts v. Purant^ 4 
Gwill. 1406. Gwill: 1450. 

Q 
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by some of the substantial inhabitants of the parish 
(A). Old terriers, signed by the rector chute fa^rarden 
and other inhabitants of the parish, are evidence for a 
Succeeding rector against the land-owners on a question 
ef farm modus, although they are not proved to have 
been signed by occupiers of the farm, or by any per- 
sons from whom the land'owners derive title (»)• 

Terriers are generally signed by the miniater of the 
parish, but this do^ not appear to be essentially neces- 
sary (*) 

At the EikSter visitation, when the churchwardens 
go out of oSkte^ they must take care to make tbeii^ pre- 
sentments of erery thing which isamiss withtti their re- 
sp^ltve pafishes, and this before the new churcbwar-^ 
dens are sworn ; for, after that, they are fairly, out of 
office, and have no longer power to make presentments 
of any thing ^at occurred amiss during the year^ or to 
bringacttons at law» although the cause of action 
' drigiuat^ during the said year (/) ; but the ^me will 
wholly devolve to 4uch succeeding churdiwarda:»s, and 
the others will be liable to be punished for their neglect 
and remissness herein. 

" 'Also, ^t the end of the year, or within a month after 
at Itvdst^ the churchwardens shall, before the minister 
and parishioners, at a vestfy„ give up a just account of 
such money as they have received, and also what they 
haVe^ parttcalarly bestowed upon repairs and otherwise 

(A) Ball. N. P. 248. Eati {k)Iili«gwofihy. LrigK^ 
V. Lewis, 4 Esp. N. P. C. 3. Gwill. 1615. 
Phillips on Ev. 1, 418. (/) Vi^de infra. 237. 

(t) Mytton V. tiarri^ 3 
Pric^, 19. Wood, B. contra. 
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for the use of tfie cburcfa ; and shall detiver up tathe 
parishioDefB the money and parish goods in their hand^, 
to be delivered over by them to the next churchwardena, 
by bill indented [m). And ifthiaaccountisallowedbythe 
parishioners, or the major part of them in veatry asaem* 
bled, it is to be entered in the church-book of accounts 
which every parish is to hava for that purpose; and 
those who allow the account are there to set their hands 
to it, in proof of their assent to the same ; and the ba< 
lance of money, if any remaining, in the hands of the 
Did cb«irch wardens, is to be delivered over, together 
with the said book of accounts, to the new churchwar- 
4^m, to be applied by them to parish purposes* 

With respect to themxQunts, the oath of the church* 
wardens is generally admitted to prove the payment of 
all sums under forty shillings, unless the sanoe.are dis- 
puted by the parishioners or suspicious are entertaiufed 
*of the fairness of such items : it is however best^ apd 
certainly most satisfactory for both parties, thatvoifchers 
of all disbursements should, if possible, be produced, as 
by such means the possibility of dispute is obviated. 
With respect to the payoient of all larger sums, recejpjts 
or vouchers are always required to be produced, and 
can in no case be dispensed with. And^ if required, it 
is necessary also that these payments should be prov^ 
Jby witnesses present at the making thereof, who shall 
aubacribe their naoies to the vouchers and receipts, in 
proof of the authentiicity of the same. And in de&ult 
thereof, these accounts will not .be allowed to pass as 
binding on the parishioners (n)« 

(wi) Can, 89. (n) Prid. Direct. 93. 
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After they have made a fair and candid statement^ as 
aforesaid/ of all expenses and disbursements made by 
them in the course of the year» they must also render a 
true and faithful inventory of the church goods and 
utensils committed to their care and custody upon en- 
tering into office, and these, when duly examined and 
found to be correct and perfect, are to be delivered 
over to their successors, together with the balance of 
money remaining in their hands, as we before mentioned; 
and together with the keys of the parish chest, wherein 
divers of such utensils are for the most part kept and 
preserved, and also the documents and papers of im- 
portance belonging to the parish, and to which chest 
there are, or ought to be, three keys belonging, one of 
Which is placed in the hands of the parson, and the 
othlertwo in the hands of the churchwarden respec- 
tively (n); and havingdischarged themselves in these par- 
ticulars to the satisfaction of the parish, they are then 
fundi officio. 

If the ordinary has reason to be dissatisfied with the 
accounts of the churchwardens respecting the church 
goods, he may, notwithstanding the same have been 
allowed in vestry, as herein before mentioned, call the 
churchwardens before him, and make them produce a 
further account concerning them, and if, on the taking 
of such second account, it should appear that they have 
di&posed of any of the said utensils or goods, with the 
consent of the parishioners, but without his coriseiit, 
in order to defray in part or in whole the necessary 
church rates, or other parochial rates or expenses, 

(ft) Can. 89. 
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which must other w^ise have: been defrayed by the pa- 
rishioners out of their own pockets, he may compel the 
said, churchwardens to replace the same at their own ex- 
pense, or otherwise inflict such punishment as he shall 
deem expedient; for else the parishioners might all 
concur and combine to defraud the church of all her 
costly ornaments, valuable plate, and other goods 
placed therein for the honour of God and the more im- 
posing solemnity of divine worship, in order to relieve 
themselves from the payment of parkh rates, or for 
their own private and fraudulent emolument (o). 

Churchwardens are, by stat. 4 Ann. c. 14, to col- 
lect, the charity-money upon briefs. These briefs 
are letters patent issuing out of Chancery> for the re- 
building or repairing of churches, or for the repairing 
of losses occasioned by fire, and are uBuaily read in 
churches at the conclusion of divine service or before 

* 

the commencement, of theisermon; and afterwards a 
plate is handed round to collect the nioney. that. well* 
disposed persons may feel inclined to contribute. The 
amount of the money so collected being indorsed on the 
brief by the churchwardens in words at length, they are 
then redelivered to the persons undertaking them, in a 
certain time, under a penalty of .20/. Thestatute fur- 
ther enacts, that a register shall be kept of the nioney so 
collected, and that the undertakers, within two months 
after the receipt of the money, and on notice givei^ to 
the sufferers, are to account before a.master.inQban- 
cery appointed by the Lord Chancellor. 

(o) Vide Godb. 279. 2 Roll.'s Rep. 71. Prid. Direct,' 94. 



aso 



The churchwardens, or the cbnttable, are to levy the 
penalty for suifering tippling [p). 

They, or the constable, arei to levy the penalty 
of three shillings and fodr-pehce for unlawful pastimes 
on the Lord's day \q). 

The churchwardens or overseers are to levy the 
penalty of 51. on an incumbent who fells to read the 
common prayer once a month (r). 

They are also (or the overseers) to levy the penal- 
ties on persons exercising their worldly calling on the 
Lord's day {s). 

The goods exposed to sale on Sunday are to be for- 
feited to the poor, &g., on conviction before a justice of 
the peace, who may order the penalties and forfeitures 
to be levied by distress, and may allow the informer one 
third part thereof. But mackarel may be sold on Sun* 
days before and after divine service, by ^ Geo. 3. c. 1 5. 
%.\9. Ftsh carriages are also allowed to travel on Sun- 
days, laden or empty^ and if empty pay no toll. {Sec. 7.) 

By Stat. 3 Geo. 4. c. 106. s. 16, bakers are subject 
to a penalty of ten shillings to the use of the poor for 
exercising their business in any manner as bakers on 
Sunday ; but they may sell bread at any time between 
nine in the morning and one in the afternoon, and may 
also, within that time, bake meat puddings and pies for 

ip) 1 Jac. 1. c. 9. Vide 3 [q) I Ch. 1. c. 1. 
Geo. 4. c. 77, as to the certi- (r) 13 and 14. Ch. 2. 64. 
ficateofgood condnct to be (s) 29 C. 2. c. 7. 
produced by persons applying 
for licences. ' 



081 



9i)y peraoD who shall carry or send the same to and from 
the place where the same is baked (t). 

Churchwaydens, together with the minister, are to sign 
Gates for the 0iiit-pen8k)ners of Greenwich Hospital, re^ 
siding in their par&h (u). 

They, or the overseers, are to pay, to th6 high con- 
stable, the general county rate out of the nK>ney toUeic^ted 
for the poor {x). 

And, together with the constable and surveyor of the 
highways, they ane to make tietums of pel'SOns fot n6W 
surveyors (y). 

The churchwardens or overseers are further to levy 
the penalties for selling com by a wrong measure (x)^ 
and also the penal ti^ for wrong weights and mea^ 
sUT*e8(a). 

They are to carry hawkers and pedlars trading with- 
out a licence before a justice (6). 

To receive the penalties for hawking spirituouis 
liquors (c). 

And also to receive the penalties for servants care- 
lessly firing houses ((f). 

They are further to receive the penalties for drunken- 
ness {e). 

And they and the overseers are to prosecute pawn- 
brokers offending against the statute (/). 

it) Vide also 1 and 2 Geo. (a) 122 Geo. 2, 6. B. 

4. c. 50. s 1 1. (6) 9 and 10 W. 3. c. 27. 

(u) 3 Geo. 3. c. 16. (c) 9 Geo. 2. c. 23. 

(x) 12 Geo. 2. c. 29. [d] 6 Ann. c. 31. 

(y) 13 Geo. 3. c. 78. (e) 31 Geo. 2. c. 7. 

(z) 22 Ch. 2. c. 8. {f}39 and 40 Geo. 3. c. 99. 
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By staU 28 6eo..3. c.:48. »• I, ohurcbwardeos and 
overseers, with tbe consent of two justices, may bind 
boys eightyears oldand upwards, and wbo tbemselves 
or tbeir parents are cbargeable to tbe parisb* or who 
shall beg, or with the consent of their parents, to be 
apprentices tp- chimney-sweepers, until th^y are six- 
teen years of age. 

Any chimney-sweeper, however, keeping an appren- 
tice; under eight years of age, is to forfeit tiot more than 
10/. nor less than d^. for each (sec. 4) ; and no chimney- 
sweeper is to keep more than six apprentices at once. 
{See. 7.) 

Churchwardens and overseers of the poor may, also, 
by Stat. 43. Eiiz. c. 3. and 18 Geo. 3. c. 47. bind out .the 
children of poor people to be apprentices, with tbe con- 
sent of two justices: boys, till the age of 21 years, and 
girls till that age or marriage. ; Justices of the peace 
and churchwardens may also put out poor boys appren- 
tices to the sea service, at the age of ten years {n). 

» 

(g) 2 & 3 Ann. cap. 6. 
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SEC. III. 
Of Remedies for and against Churchwardens. 

< 

Churchwardens have a certain special: property in 
the parish books, bible, chalice, bells,' organ, and^ the 
other utensils belonging to the church ; of which, by 
virtue of their office, they are entrusted with the cus- 
tody, for the use of the parishioners, whose property 
they. are; and for the taking away of these or for any 
damage done thereto, they have an action against the 
wrong doer at common law^(a)* 

And in this case, if damage be done to any of these 
said utensils or goods of the church, the churchwardens 
are to bring the action in their own names, because the 
property of all such utensils, and goods is in them as a 
corporation, for the use and benefit of the parish : but 
in the doing hereof they must act jointly and together, 
for what one doeth without the other hath no force 
in law. Thus if one of them alone should commence 
the action ^n his own name without joining the name 
of the other with it, or, when it is rightly comn^enced 
in the .name of both, should either of them give a dis- 
charge from the action, or from the costs or damages 
which are recovered thereupon, or if one only should 
execute a release without the. other, all that is so done 
is void. and null in law, and so it will be in every thing 

(a) 1 Bac. Abr;372. 'Cro. EUz. 179. I Vent. 89. 
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else wherein either of them shall take upon, him to act 
alone in his office, except only in presentments. f*or 
each of them being sworn to present according to the 
best of his skill and knowledge, one of them may have 
knowledge of some offences committed which the other 
hath not And besides it is possible that one of them 
may be so perverse and wicked, as to refuse to present 
what is notoriously known to both, but that is no rea- 
son that the other should be perjured in doing so too* 
But when both are equally willing to do their duty, and 
both equally know the facts to be presented, it is best 
that both join in the presentments, iind this is the 
u^uiEtl practice in this matter. If the damages for which 
they bring the acti6h were done in their own time, then 
they may lay the action either in Sdmnum parocRia- 
norum or in flamnum ipsorum. For the parishioners have 
damage because they are their goods, and the churcb- 
wfirdens because they, having them in trust, must answer 
and account for them. But if the damages were done 
in the time of their predecessors, or the action be against 
the said predecessors, for such damages as 'were done 
by theih in time of their office, they must lay it only in 
damnum pmochianorum ; for they, not having had those 
goods in their trust when those damages were done, can 
, by no means be accountable for them, or any damages 
then done thereto; and therefore, in th is case if they should 
lay it 911 €lamnum ipsorum, it would void the action {b% 

There is a diversity between a spiritual man of the 
church consecrated to the service of God, and goods de- 
dicated to divine service, or merely ecclesiastical ; for 

{6) 1 Cro. U5. I Lev. 177. Prid. Direct. 85. 
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layfng of violent hands upon the person of any infra 
iacros ordines, the Ecclesiastical Court hath conusance, 
but for the violent taking away or consuming of orria* 
nnents of the church, or goods dedicated to divine ser^ 
vice, that church hath no conusance, for that is not 
given to them, as for taking away the bible, the book 
of divine service, the chalice, and the like, or for the tak- 
ing away of an image out of the church ; but reniedy 
must be taken for these at common law (e), and for 
these goods stolen they may have an appeal of rob- 
bery [d). 

Thus it is enacted, by 9 E. 9. cap. 3. " If any lay 
violent hands upon a clerk, the amends for the peace 
broken, shall be before the king, and for the excommo^- 
uicated, before a prelate ; and if corporal penance be 
enjoined, and the offender will redeem it with money, 
to give to the prelate or to the party grieved, it shall be 
required before the prelate, and the king^s prohibition 
liethnot" 

Prohibition : for that P. libelled against L. before the 
high commission, that the said L. beat him, or at least 
assaulted him with a bill, and would have struck hiiii, 
bang a clerk, and called him goose and woodcock, 
with many such words : whereas, such pleas of assault 
and battery appertain to the court temporal. And 
now consultation was prayed, for, being done to a clerk, 
the courts spiritual might examine it. But all the 
court held that a prohibition well lies, for although, for 
molefdd manuum injectione in clericumyJ.he siiit ought to 

(c) 2 inst. 492. Vin. Abr. (d) 12 H, 7. 27. 6. 

tit. Prohibition. 
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be. in Mie Spriritual Court» as appiears by Ariickli Cleri. 
cap. 1, yet for an assault only, it is clear that the suit 
ought to be at the common law; and for these words 
they be not actionable ; therefore it is not reason he 
should be vexed for them, and it was ordered that the 
prohibition should stand (e). 

And by the WE. 1. stat. A. eect 1, 2, 3, 4, *' For 
penance corpQral or pecuniary enjoined for deadly sin, 
as fornication adultery or the like,- also for not fencing 
the church-yard, or not repairing the church or suffi- 
ciently adorning it, a prohibition lieth not ; nor for ob- 
lations, tithes, mortuaries, pensions,laying violent bands 
upon a clerk, defamation when money is not demanded, 
or for breaking an oath. 

Churchwfirdens cJip facto may maintain an action 
against a former churchwarden for money received by 
•him for the use of the parish, though the validity of the 
election of the plaintiif» to the office be doubtful, and 
though they be not the immediate successors of the de- 
.fendant. 

In an action of assumpsit by the churchwardens of 
the parish of Stow Market, in Suffolk, against a former 
churchwarden, it appeared that the usage of the parish 
had been for the vicar to choose one churchwarden, and 
the parishioners the other. But disputes having arisen, 
both the plaintiffs werechosen by the parishioners at East- 
. er 1794, and continued in office till Easter 1795, during 
which time,viz. in Hilaryterm 1795 theactionwas brought 
, against the defendant, who had been churchwarden 

(e) Love V. Prtn. Cro. hibition. Mo. S. C. 607. by 
Eliz. 753. Vin. Abr. tit. Pro- the name of Lovegrove*8 case. 
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ftpm Easter L790 toEaster 1791 > and wboiiad admitted 
a sum of money to be in his hands; on the balanceof bis 
accounts at Easter 1791» when he went out of office. 

The court were clearly of opinion thai the action 
was maintainable by the plaintiffs, on two grounds: 
first, that being admitted and sworn into office, and act* 
ing as churchwardens, the defendant, who was a wrong 
doer in withholding the money^ should not be permitted 
to deny their right to bring the action ; and secondly, 
that. churchwardens being a corporation fpr taking: care 
of the goods of the church, the right to sue for money 
withholden from the parish passed from one set to 
another; it being perfectly immaterial whether theim^ 
mediate or any other successors of. the defendant 
brought an action which was not founded in privity be* 
tween them (g')- 

They may; also maintain an> action of trespass for 
goods taken in the time of their predecessors, but then; 
as we before mentioned, they must lay the trespass ad 
damnum parochianorum (g). 

Churchwardens can commence no actions after their 
year of office is expired; they- are then fundi officio^ 
and their duties devolve exclusively upon their succes* 
8ors;.but if the action is' commenced before the ex-^ 
pirationofthe year, they may proceed with • it after- 
wards,, eo; necessitate rei. 

In. 17^5, during the. time' Prudence and Bond were 
churchwardens, a rate was made for the repairs of the 

(/) Turner v. Baynes^ 2 H. [g) Hodman v. Ringwood^ 
Black. R. 559. 1795. Cro. Eliz. 145. 12 H. 7. 28. 
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cliurcb»and the appellant. Dent, not paying his share, 
the churchwardens, after their year was out, cite Deiit, 
to compel payment; and he appearing, insisted to be 
dismissed, for that the suit was not b^nn within their 
time. But the judge decreeing him to answer, he ap« 
pealed to the Arches: where the judge poonounced 
against the decree to answer, before there was a contest 
tation of suit, but retained the cause. From tbenee 
pent appealed to the Delegates ; and upon the hearing 
it was determined, that Dent should be dismissed, and 
that Prudence and Bond, who could sue only in a politrc 
capacity, could not institute any suit after that capacity 
was gone. It was agreed, that if the suit had been be* 
gan within their year, they might have proceeded in it 
aft6r their year was out ; it being ex necessitate to pre- 
vent people from delays, in order to wear.out the year. 
Gut in regard this was not commenced till the year was 
omt, and no precedents were shown to warrant this suit, 
the appellant was dismissed (A). 

Upon no occasion whatever^ save for the iqimediate 
relief of the poor, in his .capacity of overseer (s), is a 
churchwarden to expend money out lof his own pocket 
for parochial purposes. If any alterations or aidditioiis 
to the edifice of the church ane ordered to be . made by 
the vestry, with the permission of the ordinaiy, or if 
money is required for the usual and ordinaiy exptanes 
attendant on the church establishment, this is to be 

[h) Dent V. Prudence and {%) Vide 41 Gs0. 3. c. 23. 
Bond^ Str. 852. Danv. Abr. s. 9. 
788. Cro. Eliz. 145. 179. 
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levied by rales duly made by them for that purpose, 
and thereout the necessary disbursements are to be 
made: but if a churchwarden takes upon himself to 
advance money out of his own pocket for parochial 
exigencies, it is at his own proper risk and peril, and he 
has no legal mode of obtaining re-payment of the same 
from the parishioners, unless be can perchance, not in 
the capacity of a public officer but of a private indi- 
vidual, substantiate an agreement between himself an4 
those who expressly sanctioned and authorized such 
expenses. 

In the case of Baiteley and otfters v« Cook and. 
others^ which was decided in the year 169^, the 
churchwardens of the parish of St James, in Bury» 
Suffolk, had, by order of vestry, laid out several sums of 
money for repairs of the church, and in building two 
new galleries, for the use of the parishioners ; and 
severc^l sums of money had, by order of the vestry, been 
collected towards reimbursing them, aod they had re- 
ceived .imore .than the bare repairs amounted to. On 
th^ir going out of office, their accounts being taken by 
auditors apppinted by the parish, and afterwards passed 
and allowed by the vestry, there remained due to them 
130/. and upwards: and the vestry made an order 
that a rate should be made for reimbursing them that 
money ; and then the same vestry chose Cook and ano» 
thier of the defendants churchwardens for the year 
ensuing, who refusing to make any rate for reim* 
bursing the plaintiffs, they brought this bill against 
the said churchwardens, and others of the parishioners^ 
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to have a rate made pursuant to the said vestry order,' 
and to be relieved and paid the money due to them. 

The court said they would give them no relief, but 
they must take their relief againstsuch particular parish^ 
ioners as had employed them, or else in the Spiritual 
Court (k). 

And in the case of the King v. WaveU and others , 
1779, it was decided by Willes, C. J: that a rate cannot 
be made to repay money borrowed to repair and rebuild 
a workhouse. The title of the writ in that case was as 
follows. ** Surrey, to wit. An assessment on all and 
and every the occupiers of lands and houses in the 
parish of Effingham for the necessary relief of the poor, 
andiowards repayment of money borrowed for repair^ 
ing and rebuilding the workhouse [I). 

In the case of Blackboumv^ Webster and others,- 
wtiich was prior in point of date to the case last men- 
tioned, the inhabitants of the parish of Horn church, 
in Essex, agreed, in vestry, to build a workhouse (on 
some land which belonged to the parish), and to lay 
out a Slim not exceeding 300^. in building the same; 
that the money should be borrowed, and that wfao-^ 
ev^r was bound for it, should be indemnified by the 
parish. 

. In pursuance of these orders, 3001. was borrowed of 
Sir Thomas Webster, and the plaintiff, together with 
one Hunt (who was since dead, insolvent), became 
bound for the payment thereof, with interest. The 
300/. not being paid, Sir Thomas Webster put the bond 

{k) Free. Chan. 42. (I) Douglas, 111, 



341 



in suit agaJQst .the plaintiff, who being forced to pay 
the money, brought this bill against such of. the inha^ 
bitants as were living, and against tbe present vicar 
churchwardens and overseers of the poor, to be re- 
lieved arid reimbursed what money he had paid, with 
interest and costs, and to be indemnified. . . 

Thecourtdecreed him his principal interestand costs, 
at law and in equity, and that the defendants, tbe 
vicar churchwardens and overseers of the poor of the 
parish, should call a vestry to make a rate for the pay- 
iment thereof, and in. case any of the inhabitants should 
refuse paying what they should be rated, the plaintiff 
to be at liberty to apply to the court to compel such 
parishioners to pay their proportion of the said rate^ 
or for a sale of the land on which the said workhouse 
was built (91). 

But in Greenfieldv. ReynaU, before Lord Thurlow, 
91st November, 17^0, where a similar bill was filed 
againstthe inhabitants of Horsham, in Sussex, ;his lord- 
ship doubted the eiUthoTity of Bku^kbourn and Webster; 
and said he would not make such a decree ; but there ' 
being a want of parties the cause stood over, and was 
never brought on again (o). Apd it will also be ob- 
served that the court seemed itself to entertain doubts 
as to the effect of its decree in the case of Blackboum 
and Webster^ by giving alternate telief to the plaintiff, 
either by means of a rate, or by a sale of the land on 
which the workhouse was built, although it seems dif- 
ficult to say, how the plaintiff was entitled to one 

(n) 2 P. Wms. 634. I73h (0) Cited ibid. 

R 
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more than the ottier^ the land being parish property; 
and undjsr the protection of parish law. 

In the modern case, however* of The King v. the 
Chapehoardem of Haworth, it was decided, that a 
rate to reimburse churchwardens such suiDs as thi^y 
hefd expended, or might thereafter expend, on the pa- 
rish church, would be bad on the face of it, as in part 
retrospective. 

Application was made to the Court of King's Bench 
fe^r a mandamus to the defendants, to make a rate upon 
the inhabitants of their township for levying ^02, b^pg 
ode fifljh part of a church<^rate charged iip<H) the pa^rji^ 
Bt\^Tgey'f49r reimbursing the churchwardens of th^ 
ttfwnof Bradford^ such sums as. tiiey had expend^^ Qr 
might theieafterexpendy on the parish cbuccl^ of Brs^-* 
ford; and to pay the 50^. when raised^ to tbosc^ cbuFcb- 
wardens. The reltltor's affidavit stated th^at 4be parish 
bf' BratHbltk consiBiedrof fifteen town^jps^.f]^ wtMpb 
Itav^orth. is one, rand fth^: there is an irpimempriaVc^ 
turn inx the parish, ti^t each of. the townships should 
contribute : to thb icburch-rates in certaiii proportipi^^ 
stated^ of whi(ib);lfae proportion of Hawortl^ was one 
(ifdi^^v that^ dila ve^try.held in the pfi^ish church on 
tlvei^fli of April kis%, afteir regular iH>tiG^,,it ;was,or* 
AareA tMi the. cbufcbwardens. of| .Bradford fhpuld , qql- 
lectithi^iratb ia^ question, of 2d0/^ for reirpbursing them* 
sttv^saiUch sumsffisthiay had ei^pendftdf^rj^nnght thj^rf^ 
after^iexpend^ on.the parisbf chmrcb lit Biwlfp^,; <UHi 
then stated a demand and refusal of the pfX)portion of 
the rate payable by the defendants. 

For the defendants it w^ argued, that no rate could 
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be made to reimburse churchwardens; for they were 
not bound, nor ought they, to lay out money till they bad 
collected it in baud ; for otherwise they might lay out 
more than was allowed by fclie justices, and then charge 
the parish for the excess. And nan constat that it is to 
reimburse them what they have expended in the same 
year; it may have been for expenses incurred many 
years ago^ by other churchwardens for former inhabit- 
ants ; audit makes no difference that this is a rate to 
reimburse tbesamief churchwardens by whom the money 
was expended. 

Lord Ellenborough, C. J.—" The regular way is for 
the churchwardens to raise the money beforehand, by 
a. rate made in the regular form,^ for the repairs of the 
church, in order that the money may be paid by the 
existii^ inhabitantft at the time, on whom the burden 
ought to fall. It will indeed sometimes happen that 
more may be required to be expended at the time than 
the actual sum collected will cover: but still it is ad« 
mitted that the inconvenience has been gotten rid of 
in such cases by an evasion ; for the rate has been made 
in th^ coBimon form, and when the churchwardens 
lH»ret collected the money, they have repaid themselves 
w fall t they had disbursed for the parish. But we can- 
not .now grant the mandamus tomake a rate in the 
common form, for the demand naade upon the defend* 
aiitu wieL»lo make a rate in the form in which the ruie 
it^ra^n up, to reimburse the churchwardens of Brad- 
ford for ffiontey which they had expended, as well as 
for what they might expend; and the refusal of the 
defendants to make such a rate applies to the forn^ of 
the demand ; and we cannot now qualify their refusal. 

R 5 
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At present it appears that the rate prayed for in this' 
form would be bad, and we cannot therefore enforce it 
by mandamitsr — Rule discharged (/?). 

The same principle was laid down in the case of 
Lanchester v. Thompson^ Tricker and others^ 18S0, by 
his Honour the Vice Chancellor (q). 

In that case, it appeared that the plaintiff and the 
defendant, William Tricker^ were churchwardens of 
the parish of St. James, in Bury, Suffolk; and that, 
previous to their appointment, the tower of the parish 
church had been presented as in need of repair, and 
some of the church-bells, and the lead work and other 
parts of the tower, had been removed. The plaintiff 
and Tricker, accordingly summoned a meeting of the 
inhabitants of the parish, where it was ordered, that the 
plaintiff and Tricker, as such churchwardens, should be 
authorized to put a new roof on the tower of the church,, 
which order was signed by the plaintiff and Tricker, 
and also by several other parishioners, some of whom 
were since dead. At another meeting. of the said 
parish, held in vestry, a plan for the repair of. the 
said tower was given jn by James Thompson; a 
builder, which was approved of by the plaintiff and 
Tricker, and a majority of other parishioners then pre* 
sent, who resolved that the^said James Thompson 
should put a new roof on the tower, according to the 
model. produced by him, and that the plaintiff and 
Tricker, as such churchwardens, should employ such 
persons as they might think competent to estimate the 
injury done to the tower and bells, and employ such 

if) \'2 Ea>t, 556. J810. {q 5 Mad, R. 4. 
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other assistants as they should think proper to repair 
the tower. At a subsequent meeting of the parish, it 
was ordered that the plaintiff and Tricker should pro- 
ceed for the recovery of the church-bells, and all th^ 
materials of the roof taken oiF the tower, as by their 
attorney they should be directed. 

Accordingly, the plaintiff and Tricker,, under the 
sanction of the foregoing orders and resolutions, em- 
ployed the defendant, and James Thompson and George 
Kitson, to make the repairs; and after the same were 
completed, and the expenses incurred by the repairs, 
and io proceeding to recover the value of the bells, and 
the materials removed from the tower, were ascerr 
tained, a meeting of the parish in vestry was sum- 
moned, at which meetmgit was ordered, that a rate or 
assessment should be made, of four shillings in the 
pound, amounting in the whole to 807/..14*. upon all the 
inhabitants and occupiers of lands, houses^ tenements, 
and hereditaments, within the parish, to reimburse the 
plaintiff and I'ricker the money so expended in repair- 
ing the church, and the other charges and expenses 
incident to their office ; which order was signed by the 
plaintifl' and by the defendants, WiUiam Frewer, John 
Kitson^ and Edward Thompson^ and several other per- 
sons, most of whom were since deceased. The meet- 
ing was then adjourned, and afterwards, upon the ad-* 
journed meeting thereof, the rate or assessment which 
bad been ordered at the former meeting, was made by 
the plaintiff and the defendants, George Kitson and 
John Kitson, and others of the parishioners present,, 
most of whom were since dead. Tricker, tlie co-church- 
warden with the plaintiff, the defendants, and other 
v^rishioners, entered into an agreement to joiii in thij' 
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expense of resisting the rate. An appeal was accord'^ 
ingly entered against the said rate, in the court of the 
Archdeacon of the Diocese of Norwich, and such ap- 
peal was allowed, and the rate quashed, upon the 
ground that the rate was made at an adjourned meet-* 
ingy and not at a meeting expressly summoned by due 
notice for making the said rate, pursuant to the order 
of the llth Jan. 181^. The appeal was made, as the 
bill stated, by the defendants and other persons, who 
were desirous that the tower should have been re- 
paired by a Mr. Patince, and formed themselves into 
a party to oppose the plaintiff and Tricker in the re- 
pair of the tower, and contrived, after the appeal was 
decided, and before the usual time allowed to the 
churchwardens going out of office to settle their ac- 
counts and raise the money due to them from the pa- 
rish had expired, to have new churchwardens ap^ 
pointed, so as to prevent the plaintiff having a rate 
made and levied to reimburse the said expenses. 

Shortly afterwards, James Thompson commenced an 
action against the plaintiff and Tricker, in respect of 
his bill for repairs, and obtained a verdict against them 
jointly, for the sum of 164/., and against the plaintiff 
solely for the sum of 10/., and issued an execution 
and levied thereon the damages and costs, amounting 
to 234/. 4*. of which sum Tricker refused to pay the 
plaintiff his proportion. Thompson also brought ano- 
ther action against the plaintiff in respect of his Mil 
for the repair of the tower, for the sum of 38/. 19*. 
and recovered judgment thereon, and took out execu- 
tion against tlie plaintiff, for the damages and costs, 
amounting together to the sum of 191. ; and tlie defend- 
antSy John Kitson and George Kitson, brought an ac- 
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tion againdt the plftintiff for their bill in repairing fhe: 
tower, and obtaiued judgment and took out execution 
against tbe plaintiff for the &um of 70/. 18^. 4td. and 
costs, amounting toother to tbe sum of 961. ; and op- 
posed thetnakii^ of any rate to neimburse tbe plain- 
tiff the expenses; incurred by him as such church war* 
den. The sum of 460/. still remained due to several 
other tradesmen, in respect of the repair of the tower, 
to which the plainfiff^ as such churchwarden, rendered 
himself liable, besides law charges, to which the 
{^aintiff, £ts such churchwarden, had been subjected in 
his office, principally by the refusal of the defendants 
td levy th^ sums necessary for defraying the expenses: 
of the repairs, and the balance due to the plaintiff in 
respect of the monies paid by him under the sanction 
6f the before-mentioned vestry orders, amounting to 
the sum of 600L The bill prayed that an account 
might be taken of all sums paid by the plaintiff^ or to 
which he had become liable, for tbe repair of the 
tower, and of the costs of tbe plaintiff in the ^fore*^ 
said actions, and also of the law charges incurred fay 
thepiaintiff, in the recovery of the chiirch bells^ and 
the vltlaie of the lead and materials which had been 
taken fr6m the said tower^ before tbe plaintiff was ap- 
pointed churchwarden, and otherwise in resp^t of 
this aforesaid matten^ ; and that the defendants might 
be. ordered to call, or to concur in calling, dr procure 
to^ be called, a vestry meeting of the* parishion^is, tb 
make; a rate for the paymeiit thereof^ and that the 
friaintiff might, by means thereof, be reimbutaed all 
mohies which he had paid in respe^ of the matters 
aforesaid, and that the monies still remaining unpaid 
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and to. which the plaintiff wag liaUe, might be also^ 
10 like manner paid, or the plaintiff, indemnified there- 
from ; and that the defendants respectively, or such of 
them as the court should think proper,- might be or- 
dered to repay to the plaintiff, or to contribute to pay 
to the plaintiff such monies as aforesaid, and in such 
proportions as the court should direct. 
The Vice Chancellor: — « 

** A plaintiff who comes into this court to have a 
church-rate made for his benefit, necessarily admits 
that his case is such that he has no remedy in the 
courts of ordinaiy jurisdiction, and he is bound to 
make out a special case entitling him to equitable relief* 
*'In the case before Lord Ellenborough, it was esta- 
blished that no church-rate can be legally made for the 
reimbursement of a churchwarden, because that would 
be to shift the burden from the parishioners. at the 
time to future parishioners. The law was the same 
with respect to the poor rate until a late statuted ; and 
although the Spiritual Court may compel a church-rate 
for the purpose of repair, it must follow the law, and 
cannot compel a rate for reimbursement. A court of 
equity must equally follow the law, and it can be no 
ground of relief here, that a party has failed to use' 
legal diligence. The only way in which it seems pos- 
sible for the plaintiff to shape a special case for equit-^ 
able relief, is to say, that a vestry having authorized 
him to proceed in the repair without a previous rate; 
it is against conscience that the parish should now ob- 
ject to him the illegality of that proceeding* The ves- 
try can be said to represent the parish, only when they 

(r) 41 Geo. 3. c. 23. s. 9. 
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act legally, and if the true construction of therestry 
order in question is, that the plaintiff might proceed 
"without first obtaining a rate, such order was illegal, 
and could create no equity against the parish, and the 
utmost effect of that order upon that construction 
would be to raise an equity against the individuals con- 
curring in it, upon the ground that they ought not to 
be excused from the payment of their proportion of a 
fair rate, because the plaintiff, relying upon their au- 
thority, had neglected to obtain a previous rate ; if, how- 
ever, such an equity could be maintained, the bill is 
not framed for such a purpose, nor are the persons 
concurring in that vestry order made parties to it. 
Upon these principles, the parishioners, who opposed 
the making of a new rate for the plaintiff, were well 
justified both at law and in equity ; but if it were pos- 
sible to raise an equity against the parishioners who op- 
posed the satisfaction of the plaintifTs demand, all the 
parishioners who were parties to the written agree- 
ment must be brought before the court, and not two 
or three individuals only. Where it is attempted to 
proceed against two or three individuals as represent- 
ing a numerous class, it must be alleged that the suit 
is brought against them in that character, which is not 
the case here." 

Bill dismissed with costs. 

The plaintiff Lanchester afterwards sued the defend- 
ant, his co-churchwarden, for a moiety of the sums paid 
by the plaintiff, when the defendant pleaded in abate- 
ment that the prmises in the declaration mentioned 
were made by him jointly with others, naming the 
twenty parishioners who had signed the order for the 
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repairs of the tower. A verdict having been found foi' 

the plaintiffy a motion was made for a new trial; on the 

ground that those parishioners who had signed the ves^* 

try resolution jointly #itb the defendant must be bound 

by their own signature and equally liable with him. 

But the court thoogbt, that in signing the resolution, 

they acted only as vestrymen, without any intention of 

becoming separatelj^ liable, and that there could be no 

more reason for joining them in the actfon, than all the 

rest of the parishioners; but that the defendant having 

concurred with the plaintiff iti giving the orders to the 

artificers, was liable to the plaintiff for a mofety of 

what he had paid (r). 

The point, therefore, may be now considered as at 
rest*. 
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Churchwardens are a corporation capable of enter- 
ing into and making a reasonable agreement, beneficial 
to the parish, and thereby binding the parishioners 
and their successors, as also the succeeding church- 
wardens. 

In the case of Dr. Martin and Lady Arabella^ his 
toife, V. Nutkin and others^ it appeared that the plain- 
tiffs had a house at Hammersmith, very near the church, 
and Lady Howard being of a sickly and weak constitu- 
tion, was much disturbed and disquieted by the ringing 
of the five o'clock bell every morning, as is the custom 
in that parish, and was about parting with her house 
and removing elsewhere, when it was intimated to her, 
on behalf of the parish, that she might purchase her 

(r) 1 Bing. R. 201. 1823. C. P. 
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quiet, for a reasonable sum, to be laid out for the bene- 
fit of the parish. Upon which it was proposed by the 
plaintiffs, that they should build a cupola to the church, 
and erect a clock and new bell, provided that, during 
the lives of the plaintiffs, and of the survivor of them, 
the five o'clock bell should not be rang. And accord* 
ingly, on a Sunday, after morning service^ notice was 
given, at the church, that the vestry would meet for the 
occasions of the parish ; in consequence of which they 
did meet, when this proposal was made and agreed to, 
and an entry being made of it in the parish vestry-^book, 
the same was signed by the parson,* churchwardens, 
overseers, and several of the inhabitants ; after which 
the plaintifis and the defendants, the parson, church- 
wardens, overseers, and some other of the inhabitants, 
executed articles, reciting the proposal and agreement 
at the vestry : and the plaintifis thereby covenanted to 
erect a new cupola, clock, and bell, and the defendants 
on their parts covenanted that tbe five o*clock bell 
should not be rung during the lives of the plaintiffs or 
the survivor of them. After this the plaintiffs caused 
the timber to be brought into the church-yard, which 
was publicly seen, and the plaintiffs were at the charge 
of erecting the cupola, clock, and bell, and the five 
o'clock bell was silenced for about two years. 

But the defendant, Nutkin, an alehouse-keeper, 
being since chosen churchwarden, a new order of ves- 
try was obtained for the ringing again of the five 
o'clock bell, which occasioned the plaintiffs to bring 
their bill to enjoin the ringing of this bell : and on mo- 
tion, Lord Chancellor Macclesfield^ granted an injunc- 
tion to stay the ringing, until the hearing. 
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And now the cause eame on before the Lords Com- 
missioners, who decreed that the injunction should con- 
tinue during the lives of the plaintiffs and the survivor 
of them, for that here was a meritorious consideration 
executed on the piaintiiTs side ; that the churchwar- 
dens were a corporation, and might sell the bells or si- 
lence them, and make a reasonable agreement, benefi- 
cial for the parish, and thereby bind the parishioners* 
and their successors, as also the succeeding church- 
wardens ; that the ringing the five o'clock bell did not 
seem to be of any use to the parish, though of very til 
consequence to the plaintiff, the Lady Howard, and 
ample recompense had been made to the parish by the 
plaintiffs, both in the expense of the cupola, clock, 
and bell, and also of 1500/. laid out in improving the* 
plaintiffs own house, which otherwise they would 
have left: and it moreover appearing that the majority 
and better part of the parish continued willing to abide 
by this agreement, and protested against the new or- 
der, the court thereupon decreed an injunction, against 
the ringing of the five o'clock bell accordingly (s). 

By the 55th Geo. 3. c. 137. s. 6, it is enacted that no 
churchwarden or overseer, or other person in whose 
hands the collection of the rates for the relief of the 
poor, or the providing for, ordering, management, con- 
trol, or direction of the poor of any parish, township, 
hamlet, or place, st^all be placed, jointly with or inde- 
pendent of such churchwardens and overseers or 
any of them, by virtue of any act of Parliament, shall^ 

(i) 2 P. Wms. 268. 1724. 
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either in his own name or in the name of any other per- 
son, provide or supply, for his or their own profit, any 
goods materials or provisions for the use of any work- 
house, or otherwise for the support and maintenance of 
the poor in any parish, township^ hamlet^ or place, for 
which. he or they shall be appointed as such, during the 
time which he or they shall retain such appointment, 
nor shall be concerned, directly or indirectly, in furnish- 
ing or supplying the same, or in any contract relating 
thereto, under pain of forfeiting the sum of one hundred 
pounds. 

The act however contains a proviso, that if it shall 
happen in any parish, township, hamlet, or place, that 
a person or persons competent and willing to undertake 
the supply of any of the articles or things required for 
such workhouse* or for the use of the poor there; can* 
not be found within a convenient distance therefrom, 
other than and except some or one of the church- 
wardens and overseers of the poor, or other person hav- 
ing the ordering, managing, control, or direction of the 
poor in such parish, township, hamlet, or place, then 
and in every such case it may be lawful for any two or 
more neighbouring justices of the peace (proof thereof 
having been first duly made before them upon oath, 
and which oath such justices or any one of them are 
authorized and empowered to administer), by certificate 
under.their hands and seals, to permit and suffer any 
one or more of such churchwardens and overseers, or 
any such persons as aforesaid, to contract and agree 
for the furnishing and supplying of any articles or 
things, which may be required for such workhouse, or 
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otherwise for the use of the poor of such parish, 
township, hamlet, or place, during the time which he 
may retain such appointment. 

In the case of Pope v. Backhouse («), it appeared 
that the defendant was a farmer, and bad supplied corn 
and flour, at a fiair market, price, to some of the poor of 
the parish in which he lived, and for which he was 
churchwarden* C. J. Gibbs, observed, ''If a church- 
warden or overseer purchase com or flour, and supply 
a workhouse therewith, on account of the want of pro- 
visions by the paupers inhabiting it, I think he would 
come within the provisions of the statute : but if he sup- 
ply the poor as he would other individuals, and charge 
them the market price for the articles furbished, it is 
difficult to say that such person' is not liable to the 
plsfmlty inflicted by it; indeed the words of the act 
ate so st?rong, that I have iK> doubt in saying, I think the 
d^f&ndant liable. 

In the case of West v.. Andrews {x\ wbic^ was also 
ail' action of debt under the same statute, jt appeared 
Ihtit the d^fenda'i^t was one of the guardians of the poor 
of the parish of Westham^erett, in Sussex, and that the 
poor-house was utrfer their contrd,* being managed 
by one Griffiths, who was the master 6f the poor-house, 
appointed by the, guardians -and receiving his orders 
#rom them. Griffiths provided for the poor, having a 
contract at so much per head, and found all the meat, 
&c. In the year 1820 he bought of the defendant, then 

j(u) 2 Moore, R. 188. 1818. (i) 5 Barnw. and A, 328, 

1-822. 
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tbeiiig such guardian of tb^ poor^ four live sheep 
for the use of the poor, and paid him for them. 

It wa9 contended for the defendant, that he did not 
supply the sheep tp the par^ish, and had therefore no 
claim upon the. parish; that his claim was solely on 
Qriffiths, who had a standing cpntrac( wi^ the parish 
and full liberty . to buy from whom he pleased : but 
Lord Q. J. Abbot, said, ^' He was of opinion that this 
was a ca9e within the act of Parliament Here the de- 
fendant had made a bargain for the supply .of provisions 
with a third person, who had the contract for providing 
for the poor^ and whom the defendant, in cpnjunction 
with others, appointed to his situation, a.nd whose cop- 
duct it v^$s hisdMty to superintend.. Under these cir* 
cumatancQs H appeared to him, that^,^ll the, mischief 
which was contemplated by the legislature would 
ait^ if they were to hpld such a transaction lawful, 
. ,But in the case oi Proctor v. Manwaring (c), it was 
held t|ia.t tl\e stat. 5p Geo. 3. c. 137* s. 6, only prohibits 
cimccbwardens or pyerseers from supplying the work- 
hpuse pr the poor of ^he parish generally ; and therefore,^ 
where an overseer, receiving an order for the relief of 
J. S. an individual pauper^ paid J. S. part in money and 
by the consent of J. S. gave her the remainder in goods 
from his shop, he was held not liable to the penalties 
imposed by the tKit ; . ....li.. ,. ,. 

. JLt appeaned that A^nne WilUfi<»s, a pauper, iviras.in the 
babit of rtaceivif^ :&s* 6£?. per svipek. relief;. and it w^ft 
proved ttiat the defendant, who kept a chandler's shop, 

'' - « - . . 

{y)3B. andA. 145. 1819. 
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paid her allowance on several occasions, partly with 
goods from his shop and partly in money. 

C. J. Abbott observed, " That it appeared from the 
expression, * for the use of any workhouse,' and after- 
wards from that of * the support of the poor,* that the 
poor, generally, and not individuals of that class, were 
intended to be included within those words. An over- 
seer, therefore, could not contract for the workhouse; 
nor could he, if there should be an inclement season, 
during which it might be considered desirable to furnish 
a general supply of coals or blankets to the poor, be 
the person to furnish such articles to the parish. That 
the exception seemed to him to fortify this view of the 
case, by which, two justices were authorized, in case 
no person could be found within a convenient distance 
competent to undertake the supply of such articles for 
such workhouse ybr the use of the poor there^ by certi- 
ficate, to permit an overseer to contract and agree for 
such supply. So that it seemed to him, to have been 
the intention of the legislature, only to prohibit over- 
seers from being contractors for the general supply of 
the poor ; and the word * there,' distinctly showed that 
this part of the clause was applicable only to the poor 
who Were in the workhouse. 

All churchwardens at the end of their year, or within 
a month after at the most, are, before the minister and 
the parishioners, to give up a just account of such 
money as they have received, and also what particularly 
they have bestowed in reparations and otherwise for 
the use of the church. And last of ail, going out of 
their office, they are truly to deliver up to the parish- 



357 



ion^rs^ whatsoever money or olh^ tbings of right b&^ 
long to the church or parish, which reinain in their 
hands ; that they may be delivered oveor by them to the 
succeeding churchwardens, by bill indented {x). 

The Ecclesiastical Court may <;ompel the productioi) 
of churchwardens*, accounts, but cannot dispute the va« 
lidity of the same when produced. 

In the case of Wainwrighi v. Bagshaw^ the church- 
wardens were cited into the Court of Lichfield, to ac- 
count: they pleaded that they had accounted at vestry 
according to law ; which was r^ected, and a prohitri- 
tion was granted. For the ordinary is not to take the 
account ; he is only to give a judgment that they do ac- 
count/ and to what purpose should they be sent bisck t<> 
those who have taken their account already (a) ? 

Again, in the case of Adams v. Rush^ it was said 
that the Spiritual Couit hath no jurisdiction to settle 
the churchwardens' accounts, and a prohibition was 
granted, after sentence, allowing the account and an ap- 
peal to the Arches (^. 

If the custom of a parish is, for a certain number of 
persons to have the government thereof, and the ac- 
count is given up to them, the custom is good in law, 
and the account given to them is a good account (e). 

If a churchwarden in any case is maliciously sued 
In the Spiritual Court for not making up his accQiint 
and is excommunicated, when in fact it hath been diily 



(z) Canon 89. also the case of Sriotoefen v. 

(o) Strange, 974. 7 Geo. 2. flerrtiiflf, Bunb. 28&. ^ 
(6) Strange, 1133. Vide (c) Gibs. 216. 
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made, he may have a prohibition, and an action upoii 
the case will aUo lie (d). , 

In the case of the . King v. Peak^ (e)^ the churqh* 
warden ^iras committed for refusing to account for all 
mpnies received and disbursed W. him. and for SQch 
things as concerned his office, but Mppn a h^bea^ cor^ 
pus he was discharged: for if. he .he committed a^ 
offer^e&r, it must be so expressed in the ndftirmst al- 
though the office of overseec is annexed to the office of 
qburchwardeii, for the justices have no power crver him 
as churchwarden. 

Every churchwarden is an overseer of the poor by 
Stat 43 Eliz. c. ^. and, as such, is joined with the 
overseers^ appointed by the justices of the peace, in all 
matters relating to the poor; indeed, the churchward- 
ens were the original overseers, long before there wer^ 
any others specially appointed (/). 

Tbe.l7Geo«d» c. 38, which regulates the manner 
in which overseers of the poor are to pass their. ac« 
counts,, enacts, that ^^ the churchwardens and overseers 
of the poor shall, yearly and every year» within four* 
teeii days after other overseers are nominated aqd ap? 
pointed to succeed them, deliver in^ to such succ^ding 
overseers^ a just true and perfect account^ in writing, 
fairty entered in a bo(^ to be kept. for that purpose, 
and signed by the said churchwarden^ cmd , overseers^ 
of all suras of money by them received, or rated and 

(rf) Ibid* Bunb. 247. and (e) Mich. Term, 15 Car. 
vide 7 Jac. 1. c. 5. and 21 jfac. 2. 1 Keble, 574. 
I.e. 12. Cro. Cat. 285. (/) Bum's E. L. 1. 409. 
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aMessed and joot received; and also of all goods, chat- 
tels, stock, and ihateriab that shall be in their hatkb, 
or in the bands of any of the poor in order to be 
wrought, and of all monies paid by such churchward- 
ens and overseei^ so. accounting, aad of all 6ther tfaii^ 
Cdnceming their baid office; and shall idso pay and der 
liver over all sums of noney , goiods, chiittela, and other 
things as shall be id their .bands, unto such auecteding 
overseers of the poor: which said wccpvokt shall be 
verified by oAth, or by the affirmatioattf persons called 
<{tiakerB, before 6ne or move of his majesty's ; justices 
of the peace; and the said books shall be cateftilly 
preserved by the cburehwardens and overseers, and 
th^y are hereby required to permit any person there 
alBlsessed or liable to be astessed, to inspect the saroe^ 
at all reasonable times, pajring sixpence for such in« 
spiection, and shall, updn demand, forthwith givis copies 
of the same, or any part thereof, to such person^ pay ^ 
at tbe^ri&te of sixpence for every three, hundred words. 

/^ f#. And in case such church'^hlens and overseer^ 
shall r^use Or neglect to make and yield up such 
account, verified as aforesaid, or to pay, ai;id deliver 
over such iums of monby, goods, chattels, afad other 
thibgs ii^ their hands, as by this act is dii^ected, it 
ihffU be lawful for any two or moce justice, (^.tbe 
pence, to commit him or them to the cdmnion gaol^ 
iintil tb^ fliall iKive giVen such account, T>r havb pasi 
And yields up such nionies, goods, cbattleils, and oth^ 
things in their bauds as afdresaid'V 

- The Stat 50 Geo. 3. c. 49. sect 1,. after reeitirig iBtat» 
43 Eli& c. 2. sect. 9. andstat 17 Geo.d. c. 38. sect^ 1, 
mtA that tw6 or more justices feihoiiild be ^mpolvi ered to 

s9 
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examine and . correct, and to; allow and approrie er&ry 
such account, I before the same shall be signed, and atr 
tested, enacts that, in all cases .where any such account 
is required to be made and yielded, and to be. signed 
and attested as aforesaid, by virtue, of the said last re- 
cited act, every such account > shall be submitted by 
the churchwardens, and overseers to two or more jnsr 
ticesof the peace of. the icounty, .dwelling, in or near 
the parish or place to which. such account shall. relate, 
at a special sessions for that purpose, to be holden 
within the. fourteen days .ap|K)inted by the said last- 
recited act for delivering in such account; and sjiqh 
justices shall, and they are hereby authorized and em-^ 
powered, if they shall so think fit, to examine into the 
matter of every such account, and tOi administer an oath 
or affirmation, to such .churchwardens and overseers of 
the truth of such .account, .and to disallow and strike 
out of every, such account . all. such charges and pay^ 
ments as they shall, deem to be unfounded, and. to re« 
duce such as they shall deem to be exorbitant, sp^ify- 
ing upon or at the foot of such account, every such 
charge or payment and its amount, so far as. such jus* 
tioes^hall disallow or. reduce. the same,; and the cause 
for which the same is disallovfed or reduced ; and it 
shall be lawful for such two or more, justices, and 
they are hereby required, to signify their allowance and 
approbation oCany such account under.their. hands, and 
to sign and attest the caption of thesanae at the foot 
of such account in manner, directed by the .said last^ 
recited act; and. in case such church wardens* and. .oyer- 
seers, or .any of them, shall refuse pr neglect to make 
and yield up or to submit such account, or io verify the 
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same by oath as aforesaid, or to deliver over to their 
successors, within ten days from the signing and attest- 
ing such accounts, dny goods, chattels, or other things '. 
which, on the examination and allowance of such ac- 
counts in manner aforesaid, shall appear to be remaining' 
in the hands of such churchwardens or overseers, it 
shall and may be lawful for any two or more justices: 
of the peace to commit' hini, her, or them, to the: 
common gaol, until he, she, or they, shall have made 
and yielded such account, and verified the same as afore- 
said, or shall have delivered over such goods chattels 
and other things which shall appear to be so remaining, 
in his, her, or their hands as aforesaid ; and in case such 
churchwardens and overseers, or any of them, shall re- 
fuse or neglect to pay to their successors, within fourteen 
days 'from the signing and attesting such account, any ^ 
sum or sums of money or arrearage, which, on the ex- 
amination and allowance of such account, in manner 
aforesaid, shall appear or be found to be due a[nd owing: 
in their hands, it shall and may beiawful for the sub- 
sequent churchv|rardens and overseers, by warrant from 
any two or more justices of the peace, to levy all such 
sum and sums of money by distress and sale of ; the of-, 
fenders' goods, rendering to the party the overplus ; and 
in default of such distress, it shall be lawful for any 
two jus);ices of the peace to commit the offender or of- 
fenders to the common gaol of the county, there to. re- 
main without bail or mainprise until payment of such 
sum or sums of mofiey or arrearages as aforesaid. . 
'- And if atiy such churchwardens or overseers shall 
feel themselvies aggrieved by the disallowance or re- 
duction of any such charges or paymetits, and be de- 
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siroiisof appealing against any order in that respect 
mkide by any such two or more justices of the peac^ 
it shall be lawful for them to enter an appeal against 
such order, at the next general or quarter sessions, to. 
be bolden next after the tenth day from the making 
sucb order, they having first paid or delivered over to 
the succeeding churchwardens and overseers, such sum 
and sums of money, goods, chattels, and other things, 
as on the &ce of the account which shall h^ve been 
subniiitted by them to such two or more Justicas in 
manner aforesaid, shall appear and be admitted to be. 
due and owing from theip, or remaining in their hands ;. 
and having also entered into a recognisance, before, one 
or mdre sucb justice, or justices, with two sufficient ser 
curities to be approved of by such justice or justices, 
befiKe ^hom such recognisance shall be acknowledge, 
in not less^ than doulble the sum or value in dispute, to. 
enter such appeal at such next general or quarter, ses- 
sions, and abide such order as shall at that or any 
sttbsequeut session be made on such appeal; and it 
shall Und nway 'be lawfhl for the justices^ of the. 
peiatce assembled at such several or quarter sessions; 
OBproof of the matters aforesaid^ and on the prodac- 
tion of 8u<:h recognisance aind proof of the same having 
been duly entered into, to adjourn such appeal if they, 
sbttir see bccittion, or to hear the sape, and to exaoniiie 
into and to cotlfirm or reverse such disallowiinto or le^ 
diiittion, in the whole or in part, as fo siich justkeaat 
such sessions shall seem just; and in any such case 
the said justices, at such siessioos may (if they shall 
thitik fit) make an order that such churchwarden^ lind 
overseers shall have the costs by them tncunred nf^ 
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any such appeal^ defrayed out of the poor rates of the 
parish or place ; and the order of the general quarter 
sessions in execution of the powers given to them by 
this act shall be binding on all parties (g). 

And by 17 Geo. 2. cap. 38. s. 4. If any persons find 
them^efves aggrieved by any rate or assessment' made 
for the relief of the poor, or have any objection to any 
persons being put on or left out of such rate or as- 
sessment, or to the sums charged therein ; or find them-" 
selves aggrieved by any neglect, act, or thing done or 
omitted by the churchwardens and overseers of the 
poor, or by any of his majesty's justices of the 
peace, any such person or persons, in any of the 
caises aforesaid, may, on giving reasonable notice 
to the churchwardensor overseers of the poor of the 
parish township or place, appeal to the next ge-* 
iieral or quarter sessions; and the justices of the 
peace there assembled are hereby authorized and 
required to receive such appeal, and to hear and finally 
determine the same ; but if it shall appear to the said 
justices that reasonable notice was not given, then they 
shall adjourn the said appeal to the next quarter 
sessions, and then and there finally hear and deter- 
mine the same; and the said justices may award and 
order to the party for whom such appeal shall be deter^ 
mined, reasonable costs, in the same manner that they 
are ^powered to do in case of appeals concerning the 
settlement of poor persons, by an act made in the 
eighth and ninth years of King William the Third, en^ 

(^) Stat. 50 Geo. 3. c. 49. s. 2. 
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titled^ /^ An Act for supply ing some Defect^ in the 
Laws for the Relief of the Poor of this Kingdom. ; 

The statute of 50 Gea 3. c. 49» which requires the 
churchwardens and overseers to submit their apcoupls 
to two justices, at special sessions to be holden within 
the fourteen days appointed by the 17 Geo. 2. c 38. 
for delivering in the said accounts to the succeeding 
overseer* is not a substitution in lieu of that provision 
iji the 17 Geo. 2, but is cumulative; and if the over- 
seer refuse to deliver in such accounts to the succeed- 
ing overseers within the fourteen days, he may be com- 
mitted by two Justices for such refusal. 

WiUfam Lester s cam {h). A motion was made for 
a habecu carpus on the behalf of William Lester, late 
overseer of the poor of the pisrisb of Paddiogton, who 
was detained in custody vnder a warrant of commUr 
ment, signed by two justices, for not delivering .in bis 
accounts to the. succeediiig overseers . within . fourteen 
days from the time of their appointment. The wi^rnput 
of commitment recited the appointnient of . Lester as 
one of the overseers, and subsequent appointment of 
two persons to succeed him in that office; and recited 
also the 17 Geo. 2. c. 38, Fbereby churchwand^s and 
9vefseersare directed, within fourteen days from theap- 
pointment of their successors, to deliver in to their silc- 
cejSfiprs a just true and perfect account, &c,, to be veri- 
fied by oath, &c., and that it had been. duly proved.be- 
fore them^ the justices, that Lester hfid refused.to make 
and yield up to bis successors such acco^ntas aforesaid, 

■ 

(h) ,16 East, 374. 
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within the time therein before meintioned and limited* 
or appointed for that purpose; and then went on to di- 
rectal that Lester should be taken into custody^ and de- 
tained until he should make and yield up such account, 
verified as aforesaid. It was contended that the 50th Geo. 
3. c. 49t which directs the accounts to be submitted to 
two justices at a special sessions^ within the fourteen 
days appointed by the former act, was substituted in 
place of the obligations to deliver them over to the suc- 
ceeding overseers. By the 50th Geo. 3. the overseers 
who refuse or neglect to submit their accounts to the 
justices, are made liable to be committed ; if, therefore, 
they have fourteen days allowed them for submitting 
their accounts to the justices, how can they be required 
within that time to deliver them over to the succeeding 
overseers. The duty imposed by one act is inconsistent 
with and would interfere with the other. 

Lord EUenborough, C. J. The provision in 50 Geo. S, 
seems rather to apply to the manner of examining the 
accounts when yielded, leaving the accounts still, as 
before, to be delivered over to the succeeding over- 
seers; but they are also, within the fourteen days, to be 
submitted to the justices for examination. An ulterior 
means is afforded of investigating them before the jus- 
tice8;'the act only means that they shall be exhibited to 
the justices ; it is therefore for a different object. It is 
very expedient that the succeeding overseers should 
have the accounts delivered in to them immediately from 
the former overseers, which is the object of the 17 
Geo.^; then the 50 Geo. 3. directs that the accounts 
so to be delivered shall be submitted to the justices. 
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to be examined and approved by them : tbat lihere* 
fore is manifestly cumulative. 

Le Blanc, J. The churchwardens and overs^re 
are to deliver into the succeeding overse(»» their 
accounts, verified on oath befoce one or moi^e jiia- 
tices, who are to sign and attest the same ; that is 
provided for by the 17 Geo. 2. ^y the subsequent 
act the accounts are to be submitted to two ot 
more justices at a special sessions, atid power is 
given them to examine and approve such accounta, 
and they are required to signify their approbation of 
them, under their hands, and then to sign and attest, 
as directed by the foritoer act. This fuovision, there- 
fore, is perfectly consistent with the provision in the 
former act Rule refuaed, 

p ' ■ 

If the overseers, after allowance of their accounts by 
two justices, at a special sessipAS, and an order by the 
justices to pay over the balance to their sucoesaors, 
which order is confirmed on appeal, refuse to pay such 
balance, the two justices may issue their warrant to 
levy the same, under 50 Geo. 3. c. 49, upon the ''appli- 
cation of one of the succeeding overseers, although the 
rest of the churchwardens and overseers tefuse to oon- 
cur in such application ; therefore, where the jusdces 
refused to issue such warrant ufKNi siich application, the 
court granted a mandamuf. 

Mandamus to two justices of Cornwall to grant a 
warrant of distress fpr levying B9l. IBs. Hid. upon the 
goods of D. K. and R. R. late overseers of the poor of 
Ludyan. It appeared from the affidavit in support of 
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the rule^ that the accounU of the said o^rseers for the 
year eDding Easter 1813, were submitted to the defend- 
ants, at a special sessions, for allowance, when the 
defendants disallowed several items, upon objection 
taken thereto, amounting to 432* Is, 1 l-ldL, and made an 
order on the said overseers to pay over the same to the 
present overseers. The late overseers appealed against 
the order to the next quarter sessions, which appeal 
was dismissed, for want of sufficient recognisance; 
but notwithstanding such dilmissal, they refused to pay 
over the balance ; whereupon application was made to 
the defendants for a warrant of distress to levy the 
same on their goods. Upon this a summons issued, and 
tbe late overseers attended the defendants, together 
with one of the two present churchwardens and two 
of the present overseers, when it appeared that they 
had paid over 3/^ 8»., but refused to pay the remain- 
der ^ whereupon the defendants were required by one 
of the present overseers to issue their warrant of dis- 
tress, but as the other two parish officers refused to 
concur with him in such application, the defendanta 
thought they had no jurisdiction, for the wantof thie 
oohcarrence of the .major part of the present church- 
wardens and overseers, and thereupon refused to issue 
the warrant It was stated that the overseer who 
made tbe request was not able to procure any other of 
his colleague to concur with bim. 

It was contended, upon the Construction of stat, 50 
Geo. 3L c. 49, that the warrant of the justices could 
only issue upon the application of the major part, at 
least, of the subsequent churchwardens and overseers. 
The statute enacts, ** that in case the late churchwar- 
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detn Slid overseen, or any of them, shall refuse, kc, H 
shall and may be lawful for the subsequent church- 
wardens and overseers, by warrant from any two or 
more justices, to levy all such sums, &c/* That imports 
that the collective body of the parish oiBcers mustact in 
this instance, for otherwise the statute would have adjdUd,' 
^* or any of them," as it had done in speaking of the late 
overseers. The court said that there' was not any 
ground in this case to inapute fraud to the overseers 
who refused to concur ; but they should be restraining 
the. meaning of the statutes too much, if they did not 
put it into motion, upon the application of any of the 
overseers ; that the mischief of a more strict 'construe* 
tion would be great,' for th^n the dissent of any ode of 
the churchwardens and overseers would have the effect 
of suspending the statute. Rule absolute (t). 

Two justices may enforce payment of the balance 
after appeal, though the sessions did not make any 
order for payment. . '^ » 

On an appeal against the allowance of the accounts 
of Mr. Recul, an overseer of Fareham, Southampton^ 
the sessions disallowed several items in the account, 
amounting Jn the whole to 42/. 7^. Id. ; but the order 
of sessions did not proceed to direct Mr. Read to pay 
that sum over to the succeeding overseers. OvkMr. 
Read^B subsequent refusal to pay over this sum, an ap- 
plication was made to two of the defendants as magis* 
trates, desiring them to enforce payment under the 
43 EL c. S. s. 24, and 17 Geo. % c. 38. s. 3 ; but they 

(t) Rex .v« Pateoe, 3 M. and S. 343. Bum^ Justice, vol. 4. 

page 194. 
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conceiving they bad no authority to act, declined 
whereupon a rule was obtained, requiring tbem to show 
cause why a mandamus should not issue to compel 
them, or any two of them, to receive and proceed on 
the complaint against Mr. Read^ for refusing to pay 
over the balance in his hands ; and on their part it was 
contended, that the magistrates had no jurisdiction, as 
this case had been before the sessions, who had made a 
judicial order upon thesubject. The 43 El. c. 2. s. 3« 4, 
directs the overseers to pay over the balance in their 
bands, to their successors in four days, and, in default 
thereof, enables two magistrates to levy the sum due, by 
distress and sale of the offender's goods, or to commit 
him to prison. The 17 Geo. 2. c. 38. s. l,only enlarges 
the time of paying the balance, to fourteen days, 
giving the justices the same power to commit the de- 
faulters to prison, and omitting the levying the balance 
by distress and sale ; and under both statutes an ap- 
peal to the sessions is given against the allowance of the 
accounts. But the power of the magistrates is con- 
fined to cases where there is no appeal : here the pro* 
secutor chose to appeal to the sessions, and therefore 
he should pursue that remedy by sessions' process ; 
and these magistrates, acting out of sessions, have no 
power under either of these statutes to compel the 
payment of the balance of this account.««— Lord Kenyon, 
C. J. ** It seems to me that these justices have juris* 
diction in this case. The effect of the appeal' was 
the ascertaining the quantum of the arrears ; and then 
the statute attaches, and enables the magistrates out of 
sessions to enforce the payment of the balance.-^Grose, 
J. (absent Ashurst and BuUer, Jus.) : — " These are as 
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much arrears now aa they were before tlie appeal, odiy 
the quantum is ascertained.** Rule absolute {k). 

If accounts are adjusted, and the overseers refuse to 
pay the balance, they cannot be committed immedi* 
ately, but a warrant must issue to distrain upon them ; 
and upon the return thereof there may be a commit- 
ment (/)• 

In the case of the Mayor and Ckurchwardefu of 
Northampton (m), the mayor of Northampton com- 
mitted the churchwardens for refusing to account be- 
fore him. The commitment was by a warrant con- 
cluding '* until they be duly discharged according to 
law," but the court held that the warrant ought to 
have concluded '* there to remain until they AxtiX ac- 
count ;" for there is a difierence in the (cases where a 
man is committed as a crimnal and where he is com- 
mitted for contumacy, as in this case, to do a thing re- 
quired. In the first case, the commitment ought to 
be until discharged according to law ; but in the latter 
case, ** until he comply and do the thing required of 
him :*' for in that case he shall not lie till the sfessions, 
but shall be discharged on performing liis duty ; there- 
fore the churchwardens were discharged by rule of 
court (n). 

. Overseers ^niiot charge in their accounts fiodr money 
paid as a salary to one df the overseers. 
Upon a rule to sh6w cause why an order of sessions 

(h) Rex V. CdtUr, 4 T. R. {m) Garth. 153. 
246. 4 Bum, 181. ^ (n) Bott P. Laws^ 1, 299. 

(I) Reg. V. Ti*n^r, E. 9 
Ana. 4 Burn, 188. 
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confirmiog the accounts of John Hilder and others; 
late churchwardens and overseers of the poor of the 
parish of SeUehurst^ ia the county of Sussex, should 
not be quashed^ the order in question appeared to be as 
follow^ : upon the appeal of G. against the accounts of 
H. and W., overseers, whereby he the said G* objected 
t(> the sum of 19/. 10^« in the said account paid to W. 
|U9 a salary,' it is oi:dered that the said accounts, be con- 
firmed* After argument Lord Ellenbdrough^.C* J. 
said, '* This rule may be.eQlai:ged, subject to a case, to 
be stated as to what tha grounds for the allowawe 
were, that we may ascertain that the «dary was not 
meant as a pension to the overseer, which the law.ifees 
not allow. We have no doubt, on the face oi the order, 
that he has no title to a salary, for any meritorious 
services, or for any services at all ; but we would wish 
to relieve the parties if it has been paid in reality to 
the poor; Perhaps the best way will be to quash the 
order, and remit the case to the sessions to rehear the 
appeal." The other judges concurred. Order of ses- 
sions quashed (/»)» . 

By Stat 54 Geo, 3. c^ 170. s. 9* no inhabitant or per- 
son rated, or liable to be rated, to any rates or cesses of 
any district, parish, township, or hamlet, or wholly or 
in part maintained or supported thereby, or executing 
pr holding any office therein, shall, before ^y court or 
person or persons whatsoever, be deemed and taken to 
be by reason thereof an incompetent witness for or 
against such district, parish, towqship, or hamlet, in any 
matter relating to such rates or cesses ; any law, usage, 

« 

(p) Rex v. Olyih, H. 53 Geo. 3. 2 M. and S. 323.4. Bum, 190* 
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statiite/or custom to the contraiy in any wise not- 
'witbstanding. 

If any overseer of the poor die or remove from the 
place for which he was appointed, or become insolvent, 
before the expiration of his oiBce, on oath thereof 
made, it shall be lawful for two justices of the peace to 
appoint another overseer In his stead, who shall con- 
tinue in office until new overseers are appointed ; and 
if any overseer shall remove as aforesaid, he shall, be- 
fore such removal, deliver over to some churchwarden 
or other overseer of the same place, his accounts, veri- 
fied as aforesaid, . with all rates, assessments, books, pa- 
pers, sums of money, and other things concerning his 
office, under the like penalties as are inflicted by this 
act on an overseer refusing to do the same, after 'the 
expiration of his office; and if any overseer shall die, as 
aforesaid, his executors or administrators shall, within 
forty days after his dlBCease, deliver over all things con- 
ceming his' office* to some churchwarden, or other over- 
seer of the same place, and shall pay, out of the assets 
left by such overseer, all sums of money remaining 
due, which he received by virtue of his said office, 
before any of his other debts are paid and satisfied (r). 

Where any person or persons come into or occupy 
any house, land, tenement, or hereditament, or other 
premises, out of, or from which any other person 
assessed shall be removed, or which at the time of 
making such rate was empty or unoccupied, every 
person so removing from, and every person so -coming 
into or occupying the same, shall be liableto pay to such 

(r) 17 Geo. 2. c, 38. s. 3. 
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rate, in proportion to the time that sach person occu- 
pied the same respectively^ in the same manner and 
ntider the like penalty of distress, ^s if such person 
so removing had not removed, or such person so 
coming in o> occupying, had been originally rated and 
assessed in such rate; which said proportion, in case 
of dispute, shall be ascertained by any two or more of 
hismajesty's justices of the peace. ' 

in the case of The King v. Egginton {s), the defend- 
ant had received; as overseer of the poor, 4L previous 
to his becoming a bankrupt, which was on December 5, 
1785 ; but his accounts were not made out till the 
Easter following; and he had afterwards been com- 
mitted to gaol by two justices for not paying oyer the 
41. as the balance of his account ; a rulie was moved 
Yor, toshow cause why he should not be discharged, 
on the ground that this sum was a debt existing pre- 
vious to the bankruptcy, and might have been proved 
under the commission, and the defendant had since ob- 
tained his certificate ; and it was insisted, that when 
the accounts were delivered in, it appeared that thisr 
sum was received antecedently to the bankruptcy, and 
might have been ascertained by any parishioner, so as 
to have enabled him to have proved it under the com- 
mission. Lord MansJieMy C. J. " This money was 
deposited in the defendant's hands for the use of the 
parish, which they had no right to call for till a fort- 
night after Easter, 1786; therefore till that time he 
was entitled to retain it : but this debt only arises upon 

(b) T. 26 Geo. 3. 1 T. R. 369. 

T 
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the defeodaot's coni^ereion of it to his own use, which 
is not till after the banlcruptcy ; therefore the defend- 
ant is not entitled to be discharged."— ^J3afib*» J. ''This 
motion can only be sustained on the ground that the 
parishioners had a cause of action against the defen* 
dant before his bankruptcy ; but at that time they 
could not have sued him for this debt ; and even if 
this sum had been kept by itself, the bankrupt's 
assignees could not have touched it The defendant 
was a mere trustee for the parish, and I cannot think 
that his bankruptcy discharged him from his office of 
overseer.'* 

Rule diachHrged. 

But in the more recent case of Bex v. Tucker (#), it 
was expressly held, that an overseer of the poor is 
discharged by his bankruptcy and certificate from a 
debt due in respect of a sum of money in his bands, as 
overseer at the time of his bankruptcy, although the 
bankruptcy shoukl happen before the expiration of 
his year of oflScfe, before which time he could not be 
compelled to account 

Tucker^ one of the late overseers of the poor of the 
parish of Bkatberiim^ in the county of Devon, was 
committed by two justices to the county gaol, until be 
should give in and verify his accounts as such over- 
seer, and pay and yield up the monies due to the said 
parish. It appeared that Tucker and another were 
appointed overseers from Lady Day, 1815, to Lady 
2>ayl816, and took on them the said offi^; and 
A^cArer received, oh account of the parish, between 

(0 57 Geo. 3. 5 M. and & 506. 



973 



Lady Z)ay, 1815» and the end of Jamarp, IS16, 
9^9L 4s. 6d. out of which he dkbureed IIOL 15s. 3d. 
teaviog a balance in bis bands of 181/. 8^. lOd. On 
the 6th of February, 1816, a commission of bank- 
ruptcy issued against him, and be was declared bank- 
rupt, and accounted under the commission for tbe 
balance; but having^ before the commission, absconded 
from his house, the account- books, in his hands, as 
overseer, were taken {(way from bis house by the 
churchwardens and overseer. At Ladp D^y^ 1816, new 
oversi^ers haviQg been appointed, Tuctcer was sum- 
m<Hi^ to atten4» nd did attend a veatry meeting, and 
there qiad^ up bis acK^oumbi by checking with the 
account-books in the bands of tbe overseora, frovoL 
which it appeared, that tbe above balance was dui^ 
from bin) tQ the parish before be became bankrupt, and 
he pffeved to verify tb« account on oath- Afterwar^dte 
he pbts^iped hifi certificate; notwitbstanduig whicb, 
the justiises, upop complaint of one of tbe overseers, 
that Tucker had fiot ip^d^ and given in bis account, 
and yiekled up the monies and thinga claimed by the 
pariah to tto|i» the fj^^^eeding overseers, issued their 
warrant, under which he was carried before them, and 
coQOQiitted 9# above, though be represented to them 
wbat had paased, and that he had always heeni and waa 
then ready* to verify bia acc^uints w oath, and that, 
baviQg.olHi^lned his certificate, be wfts not pensonally 
liable* And upoja a rule fdsi for a habeas corpus to 
d^l^rge TuQfi0r out of cuatody as to this comnut* 
ment, the doubt was, if his bankruptcy and certificate 
dispbsJPged the debt 
The case of JBro? v; J^giniw was relied on, and it 

T.2 
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was argued, that an overseer is not like a inere trustee ; 
be is indictable if he does not account and pay over the 
balance («), though he cannot be called on to bring in 
his account until the year expires. 

Sedy per Cfiriam.-— The money in his hands at the 
time of the bankruptcy was debUum in prasenti, al- 
though he might only be accountable for it in future (x). 
• . 

The 41 Geo. 3. c. f^d. s. 9. after reciting that it may 
sometimes happen that the churchwardens and over- 
seers of the poor of some parishes, townships, vills, or 
places, have not been able to collect a sum of money 
sufficient for the relief and maintenance of the poor 
within or belonging to the same, but they, or the 
guardian or guardians of the poor, have actually ad- 
vanced, and expended considerable sums for that pur- 
pose, enacts, that it shall be lawful !for such church- 
wardens and overseers of the poor, or any of them, 
out of any money which they, shall collect or receive 
by virtue of any rate or assessment made for the relief 
of the poor, to repay and reimburse the preceding 
churchwardens and overseers, guardian or guardians of 
the poor, all such sums of money as they or any of 
them have heretofore advanced or expended for the 
relief or maintenance of the poor, during the time that 
no. rate or assessment for the relief of the poor thereof 
was: made, or during the time that any appeal was de- 
pending, which affected the whole of such rate or aft- 
sessmeut, or upon the hearing of which f he same might 

(u) Rex V. King, 2 Sir. 1268. (x) Vide also, ex parte £x- 
Rex V. Commtnt, 5 Mod. 1791. leigh, 6 Ves. Jun. 81 1. 
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be wholly quashed or set aside ; and in case the church'-^ 
wardens and overseers or guardians of the poor shall 
not repay to such preceding churchwardens and over- 
seers, all such suras of money as they or any of them 
have so advanced and expended, for the relief and 
maintenance of the poor as aforesaidi within fourteen 
days next after demand in writing made for that pur- 
pose, it shall be lawful for such preceding churchwar* 
dens, overseers, &c. to apply to the then next court of 
general or quarter sessions of the peace, first giving 
due notice in writing of such application to the then 
churchwardens and overseers of the poor; and the 
said court of general or quarter sessions of the peace 
shall inquire into the matter of the said application, 
and examine the parties an the witnesses upon oath, 
and shall make an order upon the then churchwardens 
arid overseers of the poor of such parish, township, vill, 
or place, or any of them, out of the money collected or 
received, or to be collected or received by ihem or any 
of them, under or in pursuance of any rate or assess- 
ment made for the relief of the poor, to pay such sum 
or sums of money to the preceding churchwardens or 
overseers, &c. or any of them, as the said court shall 
think fit ; and all and every the sum and sums of mo- 
ney ordered by the said court to be paid, shall and 
may be levied and recovered by distress, and all such 
other ways and means as the money charged, rated, or 
assessed on any person, by any rate or assessment made 
for the relief of the poor, can or may by law be levied or 
recovered. 

The difference of the law in this respect to what we 
have before observed in the case of churchwardens, evi- 
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detttiv arises ex necessUa^ ret. The relief of the 
poor 18 an imperative duty, which cannot be deferred 
without the most fatal consequences. Paupers might 
frequently perish from hunger or want, if the overseers 
were to refuse them necessaiy relief until a rate was 
made for that purpose; but the parish aSkirs do odt re* 
quire Isuch immediate attention, and the expenses at- 
tendant on them may foe equitably levied upon the then 
existing parishioners. 

It may not be impr6per here to retmrk^ that no ac- 
count can be decreed against ft parish, and a parish can- 
not therefore be made responsible for charity property 
applied during a long period to parish purposes under 
orders of the vestry. 

In exparteFowher(y)^\t app^red that Lord Sudbury, 
by his will (1^%)^ gaVe to his executors a sum of l€^Of. 
for the Ibundtition of an hospital in the parish of Bt 
Otei©, Hart Street, in the City of Lohdon,**for the har- 
bourring of ten aged poor people, men and wom^n, who 
havis been householders in the said pariah, of good nalne 
and reputation, who shall fall into povertle and decay." 
H« also left a sum of 12d80f. to be iilvested in the pur- 
chase 4f lands for the maintenance of the poor persons. 

A {Ktition having been presented under stkt. b/i 
Qeo. Jk c 101., for the regulation of this charity, a re* 
r^ra'ence to the maMer was directed^ and it appeared by 
fajs report, that the parish of St Olave had very early 
, assufmed the government of the charity^ but that, till 
the year 1738, the property had been employed agree- 
ably to the intentions of the founder, or nearly so. In 

(y) 1 Jac.and Wal. 70. 1819. 
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the year 1738, the hospital was, by an order of vestry, 
devoted to the use of the poor of the pariah ; the rents 
of seven tenements (which were ascertained to have be-* 
longed to the charity), were continued to be received by 
the parish officers, and in the year 1766 a part of the 
hospital was sold, under an act of Parltament, to the 
City of London f6r 2001. The master reported that 
sum together, with 9S21. 11$. Ad. for rents received since 
the year 1788, to be due from the parish. 

A petition having been presented to confirm the 
mastei^s report, and for payment of the money, the 
master of the rolls observed : ^* The prayer is, that the 
present parish officers may be directed to pay within' a 
month what has been reported due ; but supposmg the 
facts to be correct, how can you charge them ? How 
can you make them responsible for arrears of rent re- 
ceived sitice 1738? Are there any cases in wfiicli a 
parish had been made responsible in this manner? tt 
must, I suppose, be paid by a rate, but how can the court 
enforce payment? Can the present occupiers be chal*ged 
with the suibs that have been received by the fortner 
parish officers ?*' 

In another part of his judgment, the tnaster of the 
rolls observed, '* The proposition that the parish is to 
be made responsible, is quite untenable. It is prayed 
that the present parish officers should pay for the 
breach of trust of their predecessors; T)ut this arises 
from a mistaken view of the subject. 1 do not know 
how we could deal with a parish; it is a fluctuating 
body, not at all similar to a corporation. If there has 
been a breach of trust, it was committed by individuals, 
and recourse should have been had to them.' 
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. Churchwardens are liable to an indictment, if they 
receive money corrupte, extorsive, colore officii, during 
the time they are in office. 

Thus, in the case of the King v. Eyres^ the defend- 
ant was indicted for having accepted a silver cup from 
J. S. for placing him in the situation of gallery-keeper 
of . one of. the galleries of the church of St. Martin in 
the Fields, of which he was churchwarden. On the 
part of the defendant, it was contended that the place of 
gallery-keeper was not an office, but only an employ- 
ment, which belonged to the churchwarden, or any 
one under him ; and if any one thought fit to give a 
present to the churchwarden for being placed in that 
situation by him, the matter was not indictable. The 
court, however, refused to quash the indictment {z), 

. Before I conclude this chapter, it may be proper to 
remark^ that the parishioners or inhabitants of any 
place are incapable of purchasing lands by those names* 
(a). In London, however, and some few other places,, 
the parson and churchwardens are, by custom, a cor- 
poration for that purpose ; and, by a recen^vstatute {&), 
churchwardens are enabled, with the consent of the 
minister and parishioners, to purchase a workhouse for 
the use and habitation of the poor of their respective 
parishes. 

{z) Sid. 307. 18 Car. 2. (a) Co. Litt. 3, a. App. 7. 
B^. (6) 9 Geo. 1. c. 7. . 

4 
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CHAP, VII. 



OF VESTRIES. 

A V£STR Y is an assembly , properly speaking^of the whole 
parish, met together for the despatch of the affairs and 
business of the parish. This meeting is commonly held 
in the vestry-room of the parish church (which place 
derives its name from the vestments of the priests be- 
ing deposited there), and from this circumstance is de- 
nominated a vestry (a). 

By the common law, every parishioner who contri- 
butes to the church rates, or, in other words, every one 
who pays scot and lot, and no other person, has a right to 
come to these meetings. But this must not be under- 
stood of the minister, who hath a special duty incum- 
bent on him in this matter, and must be responsible to 
the bishop for bis care herein ; and therefore in every 
parish meeting he presides, for the regulating and direct- 
ingof these meetings, and this equally holds whether he 
be rector or vicar (6). 

On the Sunday before a vestry is to meet, public 
notice ought to be given, either in the church after 

(a) Par. L. c. 17. (6) Ibid, and WiUony, Macmaih, infra. 
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divine service is ended, or else at the church door, as 
the parishioners come out, both of the calling of the 
said meeting and also of the time and place of the as« 
sembling of it : and it will be fairest then also to de- 
clare, for what business the said meeting is to be held; 
that none may be surprised, but tl^t all may have full 
time before, to consider of what is to, be proposed at 
the said meeting {c). 

And if, after such public notice, parishioners volun- 
tarily absent themselves from the vestry-room, at the 
time of such meetings, they are equally bound by the 
resolutions of those who littend, and are considered in 
the eye of the law as giving ^a assent to wtetever i$ 
there determined upon [d). 

- In the case of Clution v. Cherty^ 1616, \t was said 
that it is not indispensably necessary, in all c^es, that 
notice should be given of the specific purpose for 
which a parish vestry is convened. That was a suit 
brought by the churchwanlens of Cilckfield, to recover 
a church-rate from defendant, who was a parishioner in 
that parish. 

tt was pleaded in the libel, that thechdtch Was oat 
of repair; that the bishop inspected it, and directed It to 
be repaired; that the parishioners undertook the re- 
pairs, and a faculty was obtained in 1803; and tbalt,'d^ 
the expenses were burdensome, the repairs WBre doM 
from year to year. 

The defence set up by Cherry was, that the ra(tewas 
made at a vestry held without due notice. 

(c) Wats. c. 39. Par. L. c. (d) ChOUm v. Cherry, 2 
17. Vide infra, PhiH. R. 380. 
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This allegation however ivas not proted^ aoEui not 
6iie witneds wlis exatnined on it; but Sit John NicoU, 
in his judgment, addressing bim8elf to tbia point, said, 
'* In the first pktce, I afti yet to learn, and I have oaHed 
upon the codnsel for authority on this point, and they 
have not brought it^ and it goes tb the very foundation 
of thisir case, thai Mtiee must be gii>en of the ^oific 
purpose Jbf uoMch a vestry is to be eaUed : it may be fit 
and proper, if any tiling peculiar is tx> be done, and the 
parish are to b^ involved in expenditure, that the specie 
fie purpose should be stated t it may be highly prop^, 
but a distinction is to be taken between what is highly 
proper, aind ^hat is slridly legal. 

** I take the true principle to be, that the parish ought 
not to be involved in expenditure, without its pHtity, 
and that the parish Ought to have the opportunity of 
seeing that the burden is fairly laid/' 

But now, by the 58 Gfeo. 3. c. 69, entituled "An Act 
hr the Regulation of Parish Vestries," it is enacted, that 
fh>m and after the paissing of this ^ct, no veairy or meet^ 
idg of the inhabitants in vefttiy of or for any parish, 
shall be holdetl. Until public notice shall haYe been given 
of such veiBtry, and of the plade and hour of holding 
the same, and the special purpose thereof, three days, at 
tte least, before the day to be appointed for holding audi 
t^ry, by the pttbticalion Of such notice, ia the parish 
diuroh or obapei, on some Sunday during or immedi- 
ately after divine service, and by affixing ibft iahit, 
ftirly written or printed on the principal door of Such 
church or chfetpei. 

And for the more orderly conduct of vestries, it is 
further enacted {sec. 2.) that >n case the tiector or 
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vicar or perpetual curate shall not be present, the per- 
sons so assembled in pursuance of such notice, shall 
forthwith nominate and appoint, by plurality of votes, 
one of the inhabitants of such parish to be chairman, 
and preside in such vestry, and in all cases of equality 
of votes, the chairman shall, in addition to the votes he 
maiy be entitled to give in respect of his assessment, be 
entitled to give the casting vote. And minutes of the 
proceedings and resolutions of such vestry shall be 
fairly and distinctly entered in a book, to be provided 
by the churchwardens and overseers of the poor for 
that purpose, and shall be signed by the chairman^ and 
such other of the inhabitants as shall think proper 
to sign the same. 

In the recent case of Thomas and Hughes v. Mor- 
ris (e)i which was an appeal from the Consistory 
Court of St David's, where originally it was an ap- 
plication for a faculty to confirm the erection of a 
vestry- room and gallery, in the parish church of 
Langham, in the county of Carmarthen, and which ap- 
plication the surrogate presiding in that court refused 
to grant, it appeared, on opening the cause on the part 
of the respondent, that the objections to the grant of 
the faculty principally relied on, were first, that the 
vestry was not legally held, there being no proof that 
the notice of holding it, after being published in the 
church, was affixed to the church door, as required by 
the late act of Parliament if). 

On the part of the appellants it was stated, in the 
opening, that there was direct proof, that notice of the 

(e) Arches Court of Cant. (/) 58 Geo. 3. c. 69. 
1823. Addams. R. 1, 470. 
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vestry, and its particular object, was duly published in 
the church, — that the vestry was held in the usual man- 
ner, and continued by adjournment, — that the general 
concurrence of the parish was evident, — that the work 
was done, and no objection taken till long after it 
was finished, when disputes arose upon other subjects, 
— that even if there were some omission of legal form 
(but which was not proved nor could be presumed), in 
respect to the notice, however it might expose the 
churchwardens to risk, in regard to the expense, if the 
alterations should not be approved of by the ordinary^ 
still the objection was not fatal, in this case, and did 
not bind the ordinary in the exercise of his discretion, 
in the grant of a faculty confirming the work when 
done, if in itself the erection was proper to be con- 
firmed. It was further stated that'the affidavits, taken in 
their just result, fully established the want of increased 
accommodation in the church, the general concurrence 
and approbation of the parishioners, the making of a 
subsequent rate to defray the expense ; and that the 
opposition manifestly grew out of disputes which af- 
terwards arose respecting the allotment of the seats in 
the new gallery, which allotment had nothing to do 
with the present question, and would not in any degree 
be affected by the grant of this faculty. 

Sir John Nicholl observed that, having read all the 
papers and affidavits, he was strongly disposed to con- 
cur in the view of the case as stated in the opening by 
the appellant's counsel, and he asked the counsel for 
the respondent whether they could hope in the argu- 
ment to maintain with success, either that the feculty 
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could not i^;ally begranted, or that^ under the circum- 
stances resulting from the affidavits, it would not be a 
proper excercise of the discretion of the ordinary to 
confirm the erection of these useful accommodations iq 
the church of so populous and opulent a parish? and 
whether their party would not be content to submit to 
a reversal pf the decree appealed from and to a grant of 
the faculty, provided the court, in the hope of promot- 
ing conciliation, and restoring harmony in the parish^ 
should be disposed in that case to give no costs? 

This proposition being acceded to, on both sidea^ this 
decree was so made by the court 

The intention of the legislature in making use of the 
word *' special/' in the first section of tl^ ^8 Geo. 3> 
c 69. was, I presume, to put an end to the practice 
so frequent in many of the mo^t populous parishes in 
and near the metropolis, of merely giving out, *' that a 
meeting of the parish in vestry is to be bplden at a 
certain day, for pariah purposes^ or parish b^^ip^ss*'' 
or some other general term, calculated efieqtually to 
conceal from the knowl^ge of the parishioners at large, 
the nature of the business intended to be there trans- 
acted ; and a highly beneficial enactment it i^ in as 
much as it in some degreie restrains the domineering and 
arbitrary influence of those officious persons who* from 
the negUgence, inattention, and indifference of the ma- 
jor part of the more opulent and respectable inhabit- 
ants, usurp tk^ power and <>btain th^ compl^ste direc- 
tion of the funda of the parish, which are but top oft^n 
converted to purpo^ of priyate and fraudu^pt em^ 
lumentt 
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la the case of Wikan v« Macmath (^)t it was decided 
that a clergyman has a right to preside as chairmaii, 
at all vestry meetings held in his parish ; this indeed 
is evident from the 2d section of the act, which gives a 
power of electing a chairman only in the absence of the 
rector vicar or curate^ Still, boweveri the clergyman 
is not to be considered as an integral part of the meet- 
ing; and if he absents himself from such meetings, 
either by reason of indisposition or other cause what> 
soever, the affairs of the parish may be proceeded in 
during his absence by the parishioners there as^ 
sembled (h). 

With respect to the number of votes which each 
parishioner is entitled to give at such viestrie^, it is by 
the said act of the 58 Geo. 3. cap, 69. s. 3. enacted that 
in all such vestries every inhabitant present, who shali^ 
by tho last rate which shall have been made for the 
relief of the poor, have been assessed and charged upon 
or in respect of any annual rent, profit, or value, not 
amounting to 501* shall have and be entitled to give one 
vote and no more ; and every inhabitant who shall in 
such last rate have been assessed or charged upon or 
in respect of any rents or rents profit or value, 
amounting to 50/. or upwards (whether in one or more 
than one sunti (mt charge), shall have and be entitled to 
give one vote for every ^L of annual rent» profit, ai^ 
value upon or in respect of which he shall have bei^n 
assessed or charged in such last rate» so nevertheless 
that no^ inhabitant shall be entitled to give more than 

(9) 3 B. and Aid. 243. mW. (h) Mawhy v. Bc^bet. M. 39 
Appendix, No. 9. Geo. 3. 2 Esp. R. 687. 
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six votes. And in cases where two or nu)re of ,tbO, in- 
habitants shall be jointly rated, each of them shall be 
entitled to vote according to the proportion and amount 
which shall be borne by him of the joint charge; and 
where one only of the persons jointly rated shall attend, 
he shall be entitled to vote according to and in respect 
of the joint charge. And (4) when any person shall 
have become an inhabitant of any parish, or become 
liablie to be rated therein since the making of the last 
rate for the relief of the poor thereof, he shall be enti- 
tled to vote for and in respect. of the lands, tenemeDt;s, 
and property for which he shall have become liable to 
be rated, and shall consent to be rated in like manner 
as if he should have been actually rated for the same* 

By the 5th section, it is enacted that no person who 
shall refuse or neglect to pay any rate for^ the relief of 
the poor, which shall be due from him, and shall haye 
been demanded of him, shall be entitled to vote or l^ 
present at any vestry of the parish. for which such r^te 
shall have been made, until he shall have paid the 
same. 

' And by the said act it is further directed (sec^ 6*)» 
that as well the books hereby directed to be provided 
and kept for the entry of the proceedings of vestries, as 
all former vestry-books and all rates and assessmao^- 
actouiits and vouchers of the churchwardens, overseeiv 
•of the poor, and surveyors of the highways, and other 
parish oflBcers, and all certificates, orders of court, and 
lof justices, and other parish books, documents, writings 
and public papers of every parish, except the r^stiy 
of marriages, baptisms, and burials, shall be kept by 
such person and persons, and deposited in such (ili^ 
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wad manner as the inhabitants in vestry assembled 
shall direct, and a penalty of 50/. and not less than 
40*. is imposed upon those who shall wilfully destroy 
detain or withhold any of them. 

This act however is not to interfere with any parti- 
cular act relating to any particular place, or to take 
away lessen prejudice, or affect the powers of any 
vestry bolden by ancient and immemorial usage, or the 
manner or right of voting in any such vestry so holden* 
Nor is. it to extend to any of the parishes within the 
xrity of London or the Borough of Southwark. 

By the 69 Geo. 3. c. 86, after reciting the 68 Geo. 3. 
e. 68, it is enacted that any person who shall be as- 
sessed and rated for the relief of the poor, in respect of 
any annual rent profit or value, arising from any lands 
tenements or hereditaments, situate in any parish, in 
which any vestry shall be holden under the said re- 
cited act, although such person shall not reside in or 
be an inhabitant of such parish, shall and may lawfully 
be present at such vestry; and such person shall have 
and be entitled to give such and so many vote or votes 
at such vestry, in respect of the amount of such rent 
profit or value, as by the said act any inhabitant of 
such parish, present at such vestry, plight or ought to 
have and be entitled to give, in respect of such amount, 
and to all intents and purposes as if such person were 
an inhabitant of such parish. 

' And in all cases, where any corporation or body po^ 
liiic or corporate, or company, shall be charged to the 
rate for the relief of the poor of such parish, either in 
the name of such corporation, or of any ofiicer of the 
aaid corporation, it shall and may be lawful for the 

V 
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clerk, secretary, steward, or other agent duly author^ 
ized for that purpose, of such corporation, or body po- 
litic or corporate, or company, to be present at any ves- 
try to be holden in the said parish, under the said re- 
cited act; and such clerk, secretary, steward, or agent, 
shall be entitled to give such and so many vote or votes 
at such vestry^ in respect of the amount of the rent^ 
profit,, or value of such lands tenements or beredita-* 
ments, as by the said act any inhabitant assessed to 
such rate, present at such vestry, might or ought to have 
and be entitled to in respect of such amount* 

But no such clerk, secretary, steward, or agent shall 
be entitled to be present, or to vote at any vestfy in 
such parish, unless alt rates for the relief of the poor, 
which shall have been assessed and charged upon or in 
respect of the annual rent profit or value, in right of 
which any such clerk, secretary, steward, or agent 
shall claim to be present and vote, which shall be di«e 
and which shall have been demanded at any time be^- 
fore tlie meeting of such vestry, shall have been paid 
and satisfied. 

The acts of one vestry are not absolutely binding on 
a succeeding vestry ; but may be confirmed or rescind^ 
ed by them at pleasure. 'Nor is the confirmation of a 
succeeding vestry necessary to mal^ the acts of a pre* 
ceding one valid. 

In thepaseof Mawley v. Barheit andotfiers^ the ob- 
ject of the action was to try the title of the plftfntfi& to 
th^ office of churchwardens of the parish of St. Pan- 
eras, the defendants also claiming the office iinder an 
eldctiiGm held at a subsequent time. The piaintrflb 
proved that a vestry had been assembled on the 10th of 
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April, in Easter week, which was the usual day 
for electing churchwardens, and that at the said vestry 
the plaintiffs had been elected by a considerable ma- 
jority. 

The election had been made by the several persons 
^ming.to the conamunioB-table,each person scratching 
on a paper, opposite to the person's name for whom he 
meant to vote. 

The defendants objected that this bad been an irre- 
gular and tumultuous meeting, into which several per- 
/sons had intruded who were not parishioners, and had 
voted in the choice of churchwardens; and that by an 
prd6r of vestry, made in the year 1792, it had been or- 
dered« that the votes for churchwardens should be taken 
by poIl» setting down the person's place of abode oppo- 
site to his name, so that it might appear that the person 
yoting was a parishioner of the parish. This mode of 
^leqtion they stated to have been demanded and not 
complied with; and for this purpose an entry in the 
parish book of this resolution, entered into 1792, was 
offered iu evidence. 

A. second grouf^d of defence was, that at a subsequent 
vfstry, held on the 29th of May, the election of the 
plaintiffs on the 10th of April had been rescinded, and 
A new election ordered: under which the defendants 
bad been ejected. 

Lord Kenyon. " Two objections have been made 
to the validity of the plaintiff's election. . 

*' The first is, that by an order in vestry made in the 
year 1792, it was ordered, that the election of chutch- 
wardens should be made by poll and not by scratches. 
That in the present case it was demanded by the friends 
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^ToM. '-■ H"'*^ • •'- - ' " '■ '^'* '*• '' *'**' "'*• ^'''' ■' •"' '■''''> 

' 0pp<^ tliaC t%e V«Bt^ arasia 

'Hkim ^^afiffrtiy'g^ety tevr that provided Ih^t Hie lAm- 

%bn ^hbiild'Be ticccmling to Ibe resolution of^lM i^6Sl^ 

b^^9$;'li! ti^o^d beobligatoiy; sd^ a migbl b^ onPtboqe 

^W^c^m ib ttitttM ihtd the r^soluliotift; bur<the«tt«<$f 

one vestry cannot bind others who eome afteMb^n^ attd 

^%M th^ ii^e i)^t$^ With themsetv^ l4i'tb^.^rdbent 

inktHnbetAey^ bat 6 adapted a di(riiraitniode»\aiid^IlEim 

oP6|ifit]FiM Cbe^f^ Wet^'byiaw wi^fyaoted iq io4oingii/i // 

^' ^^Tb^iBdcoHd^objtelidd m» that the mIniiliitnNi eftUe 

jil^ibt^^ ab 4!!(i^<^ardeni on tbe 10th of^ Apnli'v^ 

til^^dgdf, a^d a ^dW >^ctioii ordered, it baitlgfttsicB to 

W^ys^U W^^6f ^oceeding at those veatriet^c^MRl 

tit^^t' Hielieait 'Veatry |;bei reBOhittoa$'4y(itbe^iteeMtcg 

'ik&i^yk'i&ciiiclfiiia^ - I am ibf opiiikin 

tbbtth^yfalid t)0^aueh[ pbwer.and thattheie ia^noveieiM- 

yA;y foi^ tfie confif inatien at theaeooild Veatry of <wiiat 

''Vi^aJfegaifydoheot thedrst Ifthe firatwasal^alveatiy 

'^Md'nclX^ta^ appears hete to impeach - it}^ the election 

of the plaintiffs was legal: the plaintiffs' iin^malia(K»^ 

'^became tegat officers, atid under the stat 48 of ^ Eli£ in- 

tekcAi with a teaspoml office of overseers of thepobr 

*^)6k well a»*a spidtiial onei** Verdict for th]& ^pttfiii- 

A majority in vestry will not always necessarily sue- 

(t) 2 Esp. R. 689. M. 39 G. 3. 
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^tbem to efibct any..pc)rtiioiiHMrvQ)sdet[; Ibri^fiOffliBBiy 
exercises his discretion in all cases, and may gr^fojl^>f>r 
>99^ttbhojM>a ffi(2i»Uy \at lAoas^niis! tnejfttmr/jpTbftj^flfkided 

)iorij0^«f tiM parifibiooeits, if h^^appr^TQQf. t^^di^jgis 

*tfie.s<de;jadge and arbiter, ia aU cbHrfth.flafitt^rg.pjE^,}flfi- 

>p^lam:e^{' and tboi^h the opipip99 f^»4,W»sK^^ tfe® 
ipambilmQf^ ought ta have Ibeirdfue^w/^^btrefM^.^W^* 
Utegracfe not cOTclusive. : ^ .. . v ^. , oa» 

jfr>;in jtba Qrte pf Ck^m^ iaif4 Wfpghti^nffifi 9l^i^Af 
ifiWrftny^ in the Cowii^Qiy : Cwf*; ffll ^q4»ft<i^» 

whicjb Mrtoa prdceoding. in otjjfliQtto^^^.t^iW iWR^tjJQn 

ISbria Acuity to^erectagajleigr in tb^.parji»b>^c^Vfch of 
^Hf>r0se3r/Sk W, Scott» in . tw il»4»»ei^ PiK^i^iq^^* 
oYTIiean^prity (of the iahftbit*iii#).*i/ij,ipc|feeiJ^qji<?- 
jttec€t9$ary «xp«i8e, against whifl^p^thp.«p|«*^p^gbtH|o 
r|ir6faQ6tf 4W mipoirifcy^ or it: nrty Aige^t t IjOkifiiwisfsiy.^x^ 
i^^pmfifk The court; is not hDiin4>lqf tfwooifcwwst^ 

Atone;; it may sefiise the , YViholi; padifb jofi^ffl/ tflg^MM¥'* 
^iortn^y pmt, af it appeara neoeaifiQ^ «^ pWiP%LP9 *tie 
V tpplitoj^n of ooe against all ^et!^ S^^^}mv\^!^^ 

•omirtliajmtbOiUQd by the wish of-th^ M^Qfil^jgi\\,yf\ji\ 
^ gfe»kMtmtiQn to it.^* - . , ,i :,..>7 , •••,.!n;„..q jrij io 
»»]. Alffeoirehwarden <:aQuot njatee a rp»^ JbiiijMJlfwfiJwIiiif 
> bergiiie notice of a vestry for tbat^ f^iirpof^^jini^-ililio 
,^0[til^r paii^biooer attend jt, be may a)o^e:; <tr^wkfff^ 

only two or three attend, they have the powe(rpf],^b6 

(k) Consist. R. L188. 1793« 
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parish delegated to them on that occasion, and may pro- 
ceed to make a rate accordingly (i}. 

The right of adjourning the vestry is not in the 
minister or any other person as chairman, nor in the 
churchwardens, but in the whole assembly, where aU are 
upon an equal footing ; and the same must be decided, 
as other matters there, by a majority of votes {m). 



Select vestries seem to have grown from the practice 
of choosing a certain number of persons yearly, to 
manage the concerns of the parish for that year, which 
by degrees came to be a fixed method, and the parish- 
ioners lost not only their right to concur in the public 
management as often as they would attend, but also (in 
most places, if not in all] the rightof electing the mana* 
gers. And such a custom of the government of parishes 
by a select number bath been adjudged a good custom, 
in that "the churchwardens* accounting to them was ad- 
judged a good account (»). 

In prohibition prayed to the spiritual court in York, 
the suggestion set forth that the parish of Mashamj in 
Yorkshire, was an ancient parish, and that, time out of 
mind, there were twenty-four of the chief parishioners, 
who had all along been called the four-and-twenty ; 

(t) Crtotes and Wright v. (m) Stougkion v. Reynolds^ 
the Rector of Homseyy 1 Strange, 1045. 
Consist. R. 195. 1793. (n) Gibs. 219. Burn's E. L. 
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and that, during time immemorial, as often as one of 
the said four-and-twenty parishioners happened to die> 
the rest surviving of the fonr-and-twenty did chog&e,. 
and during all the same time used to choose, one otl^er 
fit and able parishioner of the same parish, to be one 
of the four-and-twenty in the room of him so de- 
ceased ; and that within the said parish there is, and 
during time immemorial there always hath been, a cus« 
torn, that the said four-and-twenty» for the time being, 
have been used and accustomed, as x)&en as there was 
occasion, to make rat#6 and to assess reasonable sums of 
money, upon the parishioners and inhabitants in the 
said parish for the time being, for the repairs of the 
church ; and that the churchwardens of the said parish, 
during all the time aforesaid, have used to receive all 
. duties and dues for burials in the body or aisles of the 
said church, and if any of the inhabitants refused to 
pay .the said ratqs or dues for burials as aforesaid, then 
the churchwardens, by warrant from the twenty-four, 
for the time beings were usied tQ distrain the goods apd 
.chattels of the said |:^risb loners, in the said parish ; and 
that the said twenty-four, with tlie consent of the vicar 
or curate, have used to nepair the body and aisles. of the 
said t^burch, and that the churchwardens for the time 
b^ij[)g,^dMripg all the time aforesaid, l)ave al,ways used 
4o give up the accounts to the ^aid ifogr and^twenty, 
who allowed or disallowed the said §icqounts as they 
jsaw expedient; and, that, on the ai}owan<^ of such ac- 
counts, the churchwardens have a^way^ been discharged 
from giving any other account in any other place j , that 
the plaintiffs were churchwardens for the year 1680, 
and after their year was ended, they gave in their ac- 
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cQiibt8if9/t)ie <f9«Hr4tnd«tweiitHri; and tbat*' iho«gh 'ttlir 
pi^a^ fccfocecning' 'pr^soriptkm^* and customaf' <Migbt Ui 
be determined by the common law^ yet • tke defendant 
hath drawn and cited them into the spiritual court to 
gif^eili^^bnd psM tb^ir said accounts tbetre ; -aiid 
attbougbtbe mid platntlifs hate pleaded all the m^t^ 
tere skftemAd \m the said spiritual court, yet the said de:^ * 
fendant hath refused to admit or to receive the said 
ptcfeii'v And the court, after much debate, held th^ cus-^ 
tpnvgood -and reasonable, * and granted the prohibition 
accQFdingly {o)* * 

.vlnlhedct of the 10 Ann, c« 11. s. 20, for building 
ftfty new churches, the commissioners are authorized to 
appoint a' convenient number of sufficient inhabitants 
Ho be vestiry-men, and from time to time, upon the death 
leinorsd 'or other voidance of any such vestry-man, the 
ftei or majority of them may choose anothei*. 

By the 69 Greo. 3. cap. 134, which was an act 
for the building of churches, in populous parisbes, and, 
to that end, for the division of parishes into ecclesiastt- 
tal districts, by the 30th section it is enacted, that in 
every district parish or division of any parish, or dis- 
trict chapelry, or consolidated chapelry, in which any 
ofaurch or chapel shall be built, pursuant to the pro- 
visions of -the act, it shall be lawful for the com- 
itiissioners, with the advice of the bishop of the dio- 
cese, to appoint a select vestry, to consist of as many 
persons as they shall think fit, for the direction and 
management of the affairs of the parish ; such select 
testry to appoint the churchwardens or chapelwandens, 

.... (o) Lutw, 1027. 
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atid aiaoio cl^ctinew members for the select vestiy, in 
the ev^eot of the death or removal from the parish of 
any of the former {uembers* 

, Qn an issue whether a churchwarden ought to be 
^Ic^cted \xy the select vestry, a record between a former 
churchwarden and another person is admissible evi- 
dence. 

In Berry v. Banner^ the plaintifTs declared in prohi- 
bitioui and by their declaration alleged, *' that there was, 
and from time whereof the memory of man was not to 
the contrary had been, within the parish of St. Martin 
in the Fields, in the county of Middlesex, a vestry of 
the said parish, composed of a certain number of se- 
lect persons parishioners and inhabitants of the said 
parish for the time being, called a select vestry, which said 
select vestry for the time being, duringall the said time im- 
memorial, on Easter Monday, in every year, had been 
accustomed to i^ominate and elect, and of ancient right 
custom ought to nominate and elect, two parish* 
ioners and inhabitants of the said parish, to be and 
serve the office of churchwardens of the said pa- 
rish for one year then next ensuing; which said per- 
sons, being parishioners and inhabitants of the said pa- 
rish, so nominated elected and chosen by the said se- 
lect vestry and none others, had, for and during all 
(he time aforesaid, been duly sworn into and served 
and executed, and by right of custom ought to have 
served and executed, the office of churchwardens of the 
said parish. The declaration further stated that the 
plaintiffs were duly elected churchwardens by the se- 
lect vestry, sworn into that office, and were entitled to 
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Bit in a pew in the parish church, appropriated for the 
use of the churchwardens ; nevertheless, that the de- 
fendants had wrongfully drawn the plaintiffs into a 
plea in the Spiritual Court, claiming a right to the 
said pew as churchwardens of the said parish. 

The defendants pleaded the general issue/ and for a 
writ of consultation said, that the right of election was 
in the inhabitants at large, and that they were elected 
by them, and duly sworn into their office, and traversed 
the custom set out in the declaration. 

The plaintiffs, as a part of their evidence, offered the 
copy of a judgment in this court, in Trin. term, 14 
& 15 Geo. 9, between Wm. Kendal and Sir H. Pennie, 
the official to the then Archdeacon of Middlesex. That 
was an action for a false return. The plaintiff Kendal, 
and onp Tucker, had been elected by the parishioners 
at large: and the select vestry had chosen the said 
Tucker and Wood. But the right of election being 
then disputed. Sir Henry Pennie refused to swear ei- 
ther set of churchwardens, and left them both to apply 
to this court for a mandamus^ which they accordingly 
did, and both obtained the writ. The official swore 
in Tucker and Wood, and to the mandamus to swear in • 
Tucker and Kendal, returned that he had already sworn 
in Tucker and Wood, as the churchwardens elected by 
the vestry. Upon which Kendal brought the action, 
and, upon the trial, a verdict was found for the defend- 
ant. 

The counsel for the defendants objected, that this be- 
ing res inter alios acta, could not be evidence in this 
cause. 

LordKenyon:— "I am clearly of opinion it is evidence: 
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I will not 8ay wbether it is conclusive or not: in qiies^ 
tions of custom, such evidence is always admitted. If 
a right of common is claimed under a custom, and one 
person brings an action, the record in that cause is evi-* 
dence between other parties, tf any fraud can be 
shown, that will destroy the effect of it; butifunim** 
peached, it is evidence very near conclusive, if not quite 
so (a)." 

With a view to the better direction &nd management 
of the affairs of the poor, the statute 59 Geo, 3. c. 12, 
8. 1, enact$5 that it shall be lawful for the inhabitants 
of any parish, in vestry assembled, and they are. hereby 
^mpowered^ to. establish a select vestry /or the concerns 
of the. poor of such parish; and to that end, to nomi- 
nate and elect in the same or in any subsequent vestry 
or adjournment thereof respectively, such and so many 
substantial householders or occupiers within such 
parish) not exceeding the number of twenty nor less 
than five, as ^hall in any such vestry be thought fit to 
b^ members of the select vestry ; and the rector vicar or 
other minister of the parish, and in his absence the 
curate thereof, (such curate bping resident in and charge 
ed to the poor's rates of such parish), and the church- 
wardens and overseers of the poor for the time being, 
together with the inhabitants who shall be nominated 
.and elected as aforesaid (such inhabitants being first 
t^iereto ^pp9inted by writing under the hand and seal 
of one of bis majesty's justices of the peace)(6), shall be 

(a) Pcake's Nisi Prius Cas. (6) For form, of appoint- 
33 G. 3. meat, vide Appendix, No. 5, 



meQt!o£(tb«.€inicenl0>o£ Hbe fMr jQfomitb:]|MiRfdu>diod 
fi^i2|(faiBe;af >theini (two i)f :wliiMn.i8ball«Qifhfar<be 
6biirfJKWttBle&8 ;09t cra6i»eeiis,j»f tbe. pbaii^ fballte'ii 
^OBufarsf i(ndo(wh6B:;diKyr jidMbiianixeleatdl )El6d 0^ 

CbfiicaQpifstiobur :()£ bbr pfliee^ die or < ^taiov^ fiom iiii 
fiawfa^iiir^BhaUi become fBca{mbIe of derving^ furjfiliaU 
Hafute 4ff!fiQ^tet tb' serve: thereiB^ tbe taeanfy wbhtb 
ribiiUqbfiit^r^ QfcaaioDed, tsMU t» soooaa CMitef 
iDttbtiyrkmy vh0» be^fiUed up !by the etection fiad.«apf- 
indqtnidtitjcinHDdBfier aforesaid^ of some ot tor jubstai^ 
thdr^lraiiBehQldcir :e^ QQcupier of such p9rmh; n^^from 
fkm ibtisnt^m ofim m aay such vacancy sbaU oqeirn: 
and >0vfqi<iNi!ch «e^ vealiy iihall.cdtijtiiiite aod jbe*#sii^ 
jiotarer^ to;jbct fihrnn the time of tbe appo*iiimeol 
4di%dQf,!«^Mtil ^fom^u daya after the mxt-mnbA Bftr 
jfokitmm^\Tffi the oterpe^ra of the poor oCJiie 4]ari8b 
fibdH takcf ptoce^ and fxmy be from year 4^ year^ MvAan 
any futur^ iyefir» renewed in tbe mmntr diieoted^ 
^d e9di:y snc^h ^lect: veilry sbaU meet: onqe ^to ^ur- 
te^oidajrs^ t and) ofti99er if it shall be foui^ neeeaaaryKtu 
^be ^riaU ditiileh, : or. in soise other eonveoiecit >plaiie 
fthbinjtbi^ psH-iMiitaind at every Aitch meetiiig aicfaaif- 
finfllBM^hriHubetappoiiitdd by tbeitiaijority .'Of'^theJdQiea&- 
,tetm'pine8ent* 19^ $haU preside tbeifeini a»d jp aH iliibB 
-op^eqnft}ity}Ofi votes 'upoa any: questioii tbjaieifa»sing» 
4he>^obairnitor9batI have tbe icHsting^iQ^^liQdi^vdfy 
'9iidb<0eMet vestry is hereby efnpower^d aiid j^itinsd 
tlo^exiunine into the state and eondition of Iheipioor »ftf 
tbe parish, and to inquire into and determifie upon Ibe 
proper objects of relief, and the naf lire and uroount of 
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itmnHtot m te giti^ tate«db xm^/aad sUaHlakeiiiilii 
bottsideraCiQtvtte charttct^ arid domtoiotof tbcipdor^per»« 
tdiite beveU6^ed^4Mid«'6hM4 be' at liberty todiatidguuihii 
ID lie relief to be gfranted. between tbe ^^detanm^'^aiid 
•dfe idle sextnhragwl tod^praffigate ^pobr; andusooti 
aeiiot v^vtrjr ^k^U nmke ordenft in > writii^ for i^iiolii oref 
lief a» Ihev ebtH think requisite^ and fitbalhitiqiiiFeiiiitb 
dbd superilnteiid tbe colleotfon and* ddibURStfatitHXiof 
fill money to be raised by the poor'^ nkkst^anil ofuW 
other funds and money raised or applijeuLt^tbaipiiriA 
4m>^ the relief of the poor; and wbeire M)^ ^^notr.jidsct 
irwivy shall be eslRblisbed, th^ arersecas/iofi/tfaeTipiaaf 
«ai«^reqniced, in the estedution of thei¥X)fib^ iO'Waklmi 
ctoitbe diiections <^ the select vestiy» aii&dnahsdt cmQ 
^xeept id -cases of sudden emeif enojror^ wgwt nefcea^ 
siiyvand tq tbe extent only of audi flempimiyVialtef 
-ai^ eiBuih^case shaU require, anfd exoeptiby iotdttn^'^fe- 
liiceaBn the cases hereinafter pncytndett tcr,'i^9^imof 
ffuhber brother velief orallowatiM to tte; pobv ifhda 
Jooh as shall be ordered by the 'sctect :irestry; < {<-^n 
>^By theseoonrd section it is ek]^ct^» that ifvihen bny 
lOoiBplatnt shall be made to any justice dfi the pelK:e, af 
the ^aot of adequate relief, by or on tbe behalf of aiiy 
-poor- inhabitant of any parish, for wbieh a*|electvestiy 
-shall be established by virtue of this;act^ such ijuakioe 
cafaall not proceed therein, or lake icognisanee tiaiiefeof, 
^iinlesB* it shall be proved on oath before Iiiny,*'tbat^''a|i»- 
^eatibn for such relief hath been flht made to aind tfe^ 
tfiswd'by tbe select vestry ; and itk mch ease, the^jusliee 
Ito wiM|m' the^consplaint abatl be made, msjr sasMmoil 
the ovfuseers' of the poor or any of tkem io?appeir 
^befooeany^tsiro of bis Majesty's justices of <tlie4)eaqeitto 
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attswer the complaint: and if, upon the hearing theFeof^ 
it shall be proved upon oath, to the satisfaction df the 
justices who shall hear the same, that tba party com* 
plaining, or in whose behalf the complaint shall lie 
made, is in need of relief, and that adequate relief hath 
been refused by the select vestry, or that sueh select 
vestry shall not have assembled as by this act directed, 
it shall be lawful for such justices to make an order, 
under their hands and seals, for such relief^ as they in 
their proper and just discretion shall think neOe^sary 
(reference being also had by such justices to the cha- 
racter and conduct of the applicant) ; provided tb^t, in 
every such order, the special cause of granting the relief 
thereby directed shall be expressly stated, and that no 
such order shall be given for or extend to any loog^ 
time than one. month fi^m the date theriaof: provided 
that it shall be lawful for any justice to mak'C at) order 
for relief in any case of urgent necessity, to be speci6ed 
in sacfa order, so as such order dhall i^eiDain in force 
only until the assembling of the select v^iry of. the 
parish sis aforesaid, to which such case shall relate. 

By the thifd section it is enacted, that every select 
vestry to be established by the authority of this act^ 
eball cause minutes, to be fairly entered in h<>QkB to be 
forthat purpose provided, of all their meetings pro- 
ceedings resolutions orders and transactions, and of 
all sums received applied and expended by their <li« 
rectlon; and such minutes shall' from time to time be 
signed by the chairman, and shall, together with a 
summary or repoirt <^ the accounts and transactions of 
the select vestry, be laid before the inhabitants in ge- 
neral vestry aissembled, twice in ewery year; that ia to 
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say, in the month of March and in the month of OC'* 
tober, and at such other times as the select vestry shall 
think fit; and the minutes, proceedings, accounts, and 
reports of every select vestry shall belong to the parish, 
and be preserved with the other books, documents, ac* 
counts, and public papers thereof. 

The fourth section enacts, that the churchwardens 
and overseei*s of the poor shall cause ten days' notice 
at the least to be publicly given, in the usual manner^ 
of every vestry to be holden for the purpose of esta-* 
bltsbing any select vestry, or of nominating and elect* 
iog the members or any member thereof, and of every 
' vestry to be holden for the purpose of deceiving the re- 
pott of the select vestry ; and every notice of any such 
vestry is to state the special purpose thereof. 

This act extends only to that part of the united 
kingdom called England. 

A select vestry for the management of the parish af- 
fairs, existing by ancient custom, cannot elect another 
select vestry for the management of the poor, within the 
59 Geo. 3. c. 12. 

In the case of the King v. Woodman, it appeared 
that the parish of Morpeth, in Northumberland, con- 
sisted of several separate and distinct townships, each 
of which had its own overseers and maintained its 
own poor. One of them was the town of Morpeth. 
Beyond the period of living memory, the church and 
parish affairs of the parish of Morpeth had been 
managed by a select vestry, consisting of twenty-four 
persons, of whom sixteen had been taken from inhabit- 
ants of the town of Morpeth, and the remaining eight 
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from the farmers in the country parts of the parl^lu 
The inhabitants constituting the select vestry had ge- 
nerally continued in office for life, unless they hap- 
pened to leave the parish or declined to serve. In case of 
vacancy^ the place of a town's member had been usually 
filled up by the the remaining fifteen belpnging to the 
town, and the place of a country member by the re- 
maining seven belonging to the country part of. the 
parish, or as many of each set as happened to be pre* 
sent on such occasions. None of the inhabitants,, be- 
sides the twenty-four, and thef rector or curate, ever at- 
tended the vestry meetings. On the I9th March, 1690, 
a notice, signed by the churchwardens and overse^re of 
the township of Morpeth^ was duly given, stiatiqg, that 
a meeting of the gentlemen of the twenty-four acting 
for the township of Morpeth^ would be holden on the 
4th of Aprils for the establishing of a select vestry, for 
the concerns of the poor of the township of Morpeth; 
and on the 4tb of April, a meeting was accordingly 
held by twelve of the sixteen persons acting for the 
township of Morpeth; at which meeting the defen- 
dant and nineteen other substantial householders or 
occupiers within the township, were nominated and 
elected to be members of such select vestry, and an 
order of a magistrate was subsequently made, by which 
such twenty persons were appointed to act as a select 
vestry, for the care and management of the poor of the 
township of Morpeth. This order having been re* 
moved into this court, a rule nisi was obtained for 
quashing it, on the ground, that the persons appointed to 
constitute this select were not chosen according to the 
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provisions of the statute 50 tied. 3. C. l«,at.p»»y g^ne- 
ral meeting in vestry of the inhabitants of the town- 
ship, but at a meeting of a select'body only. 

Abbott, C. J. said^ be was clearly of opinion that 
the sixteen persons who constituted the ancient select 
vestry, for the'toWnship of Motpeth, could not ba con- 
sidefed the. inhabitants of the parish in vestry as- 
'sembled, within the meaning of the 59 Geo. 3. c. 12. 
U*he power to appoint a select vestry was expressly 
given to the inhabitants in vestry assemblied ; and here 
• it ivas exercised, not by the inhabitants in vestry as- 
sismbled, but by certain persons possessing some of the 

' powers of the inhabitants in vestry assembled. It was 
notiiecessary in this case to decide what the inhabitants 
'mrght do, but he had no difficulty in saying that, in his 
opinion, the inhabitants at large might assemble and ap- 
point a select vestry for the care and management of 
the poor, not interfering with any of the rights of the 

* '^noient select vestry. The rule for quashing the order 
was therefore made absolute {q). 

The vestry clerk is chosen by the vestry, and acta as 
Yegister or secretary thereto, but has no vote in the con- 
cerns of the parish. His business is to attend at all 
l^rish meetings, to draw up and copy all orders. and 
other acts of the vestry, and give out copies thereof, 
when necessary ; be hath besides the custody of all 
books relating thereto (r). 

In the King v. the Churchwardens of Croydon, ap* 
plication was made for a mandamus to the defendants 

(g) 4 B. and A* 510. 1821. (r) Par. L. c. 18. 

X 
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td compel them to admit one Penfbuld to the office ef 
vestry clerk, on an affidavit of his election. 

Lord Kenyon, C J. ** No instance but one has been 
mentioned in which a similar application has been made 
to this court, and we have no satisfectory account of that 
case. This is not a fixed permanent office for which a 
mandamms will lie. It depends altogether on the will 
df the inhabitants, who may elect a different clerk at 
CKh vestry. Neither is any salary annexed to this 
situation; if the fisesaie to be paid out of the poor- 
rates, there is an end of all prescriptive right to iU 
With regard to the supposed agreement, made by the 
parishioners, that this should be an annual office, it 
could not be obligatory longer than the inhabitants 
chose to fulfil it, for it might be revoked at the next 
vestry; This is an office merely of a private nature, 
and if a mandamus were to be granted to restore to the 
office of vestry clerk, I should soon expect to hear of 
an application or a mandamus to restore to the office of 
a toll-gate keeper of a turnpike road [s]" 

The court will not compel the vestry clerk of a 
parish to produce and permit copies to be taken of the 
documents, from the parish chest in bis custody, for 
any other than parochial purposes. 

In the case of May v. Chsynney a rule had been 
obtained, calling on the plaintiff in this case, to pro- 
duce and permit the defendant to inspect and take 
copies of certain papers belonging to the parish of 
Hammersmith, which were ifi his possesion « It ap- 
peared that tlie defendant had, by the authority of the 
vestry, made a report in writing respecting the conduct 

{$) 5 Term R. 714. \79i. 
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6f the ptsfintiff, founded, ^ it Wtis^ BtemAi on the in- 
spection of certain documents them in the parish chest, 
but now in the possession of the plaintiff. This re- 
port having been pdblished, an action was brought by 
the plaintTfTfor a libel, which the defendant wished to 
jnstiff , arvd these dbcuitietits were necessary for thalt 
purposne^ ; and the defendant contended, that he, being 
an inhabitant of the parish, was entitled to see and 
take copies of tbeoi. It was doubtful, in the affidavits; 
whether the plaintiff or any other person wasr IdgaHjf^ 
the vestry clerk of the parish. / • 

Abbott,CL J. '^Thrs is a motion of the firsi impfesc^ion . 
and I am of opinion that the court ought not to order 
a plaintiff to futnish evidence against himself. If the 
plaintiff be legally the vestry clerk, then he has a right 
to the custody of those documents ; and if he be not, 
then the person really entitled to the office mtfcy by 
tnandamtis obtain possession of them. Blit the defbnd-' 
ant has no such right ; and I think that we ought ndt^ 
in this case, which is for alibel, to grantthe defendanifs 



application^ If the papers had been watiled ' for '&e 
piurpose of , advancing any parocbial right, the case 
would have been different (#).** 
Rule discharged with costs. 



The beadle (in the Saxon bydel, from beodan^ 
to bid) is also chosen by the vestry, and his duty is 
to attend the vestry, to give notice to the parish- 
ioners when and where it is to meet, and to execute its 
o>rders as their messenger or servant (t^). 

[i) May v. Gwynney 4 B# and (u) Par. L. c 17. 

A»3ai. 1821. 

x2 
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The parish clerk of. all parishes within the province of 
Canterb.ury, is to be chosen by the minister, by canon 91, 
which enacts that no parish clerk, upon any vacation, shall 
be chosen^ ^within the city of London, or elsewhere within 
the.province of Canterbury, but by the parson or vicar; 
or wh^re there is no parson or vicar, by the minister of 
that place for the time being; which choice is to be 
signified, by the said minister vicar or parson, to the 
parishioners, the Sunday following, jn the time of 
divine servicq. And the said clerk is to be of twenty 
years of age at the least, and known to the said parson 
viqar or minister to be of honest conversation and 
sufficient for his reading and writing,>and also for hi3 
qom[>etent skill in singing, if it may be ; and the said 
clerks so chosen are to have and receive their ancient 
wages without fraud or diminution, either at the hands 
of the churchwardens, at such times as hath been ac* 
customed, or by their own collection, according tp the 
^^st ancient custom of every parish. 
The origin of parish clerks was thus :— ^ 
As th^ number of parishes increased, and new 
churches were erected, the extent and value thereqf 
came to be different, though the obligation which 
the law put on the parochial minister was the sape; 
only, where the maintenance was greater, the parish 
priest might have the more assistants, and therefore 
from hence came the difference among the parochial 
clergy ; for those whose parishes were better endowed 
could maintain inferior clerks under them, who might 
be useful to them in the public service, and assist them 
in the administration of the sacraments ; and this was 
the true original of those we now call parish clerks, but 
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were first intended as clerks assistants to him that had 
the cure ; and therefore he had the nomination of 
them, as appears by the ecclesiastical law here and 
abroad. 

A parish clerk is, in Latin, styled aquce bajulus and 
his office, which is ecclesiastical, aqtuxs bqjulatus^ frotti 
carrying the holy water in the Romish church, — which 
office is vile and mean, even in that church ; and there* 
fore it can have no analogy with a parochial viear or 
stipendiary priest. And in this respect he might be a 
layman, though otherwise he ought to be a person of 
competent knowledge. The parish clerk is to have the 
customary fees of the parishioners for his service, or he 
may sue for them in the Ecclesiastical Court, and com- 
pel payment thereof ; and this was enacted at a provin- 
cial synod, in the 44th year of King Edward the Third, 
by a canon then made [x). 

In the case of Townsend v. Thorpe (y), it was said, 
per curiam^ that a parish clerk is an ecclesiastical officer 
as to every thing but his election; but in a subsequent 
case,' upon the question whether a parish clerk be al 
temporal or spiritual officer, the court strongly inclined 
to think he was a temporal officer as to the right of his 
office; and when they were pressed with their own 
authority in the case of Townsend v. Thofpe, they said 
it was a hasty opinion, into which they were led by the 
enormity of the case before them (»). 

(x) Ayliffe, Parerg. 409. 942. Vide, also, Pitts v. 

(y) Strange, 776. EvanSy Strange, 1108. 

(*) Mich. 6 Geo. 2. Str. 
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H, a pariBh clerk, was deprived by the pureon and th^ 
whole parish^ for drunkennem during divine .service^ 
and other misdemeanors^ whereupon the paisori ap^ 
pointed another in his room, against whom H. libelled 
in the Codaistory Court of Tcnrk, where there was a 
mooitiont and they were proceeding to restore H., which 
things being suggested^ a prohibition was granted to the 
Consistory Court to stay their proceedii^ (a). 

A mmAmm^ was awarded for restoring one to the 
office of parish clerk ; and per Rader, C. J.-»-*' It has 
b?en said that, as the defendant was appointed to the 
office by the parson^ bis right therefore is an eclesiasticftl 
right, and consequently that he is not entitled to a num^ 
damus which is a temporal remedy, fer restcring him 
to the office. But, as a pariah olerk, whethet appointed 
by the parson or elected by the parisbioners, has a free>» 
hold in his office, he ought not tobe remonedtbereftom 
without good cause. And it is by no means proper to 
determine, upon a moiian, whether the person who has 
been temoved from the office of parish cleric was t^ 
mov^d for good cause/' Denison, J. inclined to think, 
that the right to the office of parish clerk was a tem- 
poral right Foster, J. said he was cleariy of opinion 
that the right was a temporal right, and added, that & 
parish clerk, although he were appointed t^ the pamon, 
is a servant to the parishioners {b). 

(a) Tarrant v. Haxby, 30 (5) Rex v. Ashstan, Mich, 
and 31 Geo. 2. Burr. 367. 28 Geo. 2. Sayer, 159. 
2 Supp, Viner*8 Abr. 144. 
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The plaintiff declared in prohibition, that he was 
6ued in the Spiritual Court for executing the office of 
deputy parish derk without the licence of the ordinary. 
On demurrer, it was questioned whether a parish clerk 
can make a deputy : the court strongly inclined that he 
may make a deputy, he being a ministerial officer (c). 
Another question made in the case was, whether the 
licence of the ordinary was requisite ? The court, after 
three arguments, held that a licence was not necessary ; 
that the canon did not require it ; and it would be 
transferring the right of appointment, to all intents and 
purposes, to the ordinary. The instiiuUo juris canonici 
&9, says he may be appointed soh presbyiero, absque 
scientid episcopi (d). 

The return to a mandamus^ directed to the vicar for 
restoring J. H. to the office of parish clerk, was, that 
the office being at a certain time vacant, and the defend- 
ant, to whom it belonged as vicar to appoint tber^x^ 
not being able at that time to find a person proper for 
the office, did appoint J. H. thereto until be should b^ 
able to find a proper person; that J. H. v^as no other^ 
wise appointed ; that he was never admitted or licenced 
as parish clerk by the ordinary ; that the defendant hav- 
ing since found a proper person for the office, he had 
removed J. H. and appointed that person thereto ; and 
that therefore he could not restore J; H. to the office 
of parish clerk. This return was holdien to be bad, 
and a peremptory tnandamus awarded. And, per 

r . ' 

(c) 2 Strange, 942. 2 Supp. to Viner's Abr. 144. (d) ibid. 
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Rk|*r, C. 4v~" A« the office of parish cldrk is pthnd 
fcusieztk .officerfor life, J/H. did, by the appointtbent, 
acquire ^ freehold in the office, anless (he defendant hadf 
a'power of appointing thereto during pleasure; and it 
does not appear that he had such a power [e). 

A mamkfmus was granted, directed to- the official of 
the Consistory Court of the Bishop of London, to admit 
one Robert Trott to the office of parish cl^rk of Clerken- 
fiTjoIl, being elected by the parish ; it being shown that 
the (Official bad usuaUy admitted to this office if). 
/ On Gnawing cause against a mandamus to restore one 
to the office of parish clerk ; it was stated that the clerk 
im8 appointed by the minister; that he had since bcr 
conne bankrupt, and had not obtained his certificate ; 
liliBt he bad been guilty, of many omissions in the regis- 
ter ; was abtually in prison at the time of his remoy^, 
aad had appointed a deputy who was totally unQt ior 
1^ office ; and therefore it was submitted that therie 
4ras sufficent cause for removing him. Lord Mansfield 
observed, that the clerk has only his office quamdhf 
bene se gesseriL But though the minister may have 
a fkowei^ of removing him on a good and sufficient 
cause, he can never be the sole judge, and remove hiin 
ad lilritumi without being subject to the control of that 
court. The rule being enlaiiged, that affidavits might 
be ipade oq both sides of the cause and manner of amo- 
tion, it was, upon reading the affidavits, held, that in 

(e) Rex V. Sterling^ Hil. (/) Rex v. Dr. Hmchnum, 
28 Geo. 2. Sayer, 174. 2 Sup- 3 ^Bac. Abr. 53 L 
plement to Viner's Abr. 1 45. 
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t^i^ C9se» tberiQ waa no sufficient reasQn assigned upon 
wbipb tl^e cQurt could exercise their judgment, nor vras 
tli^re any: instance produced of any oiisbqliaviour of 
^pnsequence ; and therefore the mcmdamw ^atgrant^* 
ed Ig). 

. Although the minister of a parish is generally entlfled 
to .choose his own parish clerk^ a custom for the •parish'* 
ioners or churchwardens of a parish or either of them to 
chc¥>se the parish clerk is good, and their nominatioR 
cannot be set aside by the minister [h). And if> says 
the same author, the churchwardens of a parish have, 
jti^e out of mind, used to choose the parish derk, and 
^,^uit be commenced in the Spiritual Court to remove 
such clerk) and to put in one of the parson's cboice, a 
prohibition will lie, as in Walpole*s case (i)« But there 
tb^ prohibition was granted, by consent of parties, to 
pry the custom. The like prohibition was granted be- 
,t,y9^nBr(nmand 6rra«oMau;,forWhitechapel pariah(>t). 
And the like was granted between BjsamnoKi ami West^ 
kfy^ for the parish of St. Cuthbert's, in Wells. 

[g) Rex V, Warren, clerk, J[A) Ayliffe, Parerg. 409^ 
Cowp. 370. 2 Supplement (i) 22 Jac, B. R. 
to Viner's Abr. 146. (k) 1 9 Jac B. IL 
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No. I. 

68 Geo. 3. c. 46. s. 76. 1818. 

Before the consecration of any church or chapel, under 
the pro?isions of this act, a seat or pew, sufficient to hold 
six persons at least, shall be set apart in the body or ground- 
floor of the church or chapel, and contiguous to the pulpit, 
ibr the t»e of the minister of the church or chapel, for the 
time being, and his family ; and other seats, in some other con- 
venient part of the church or chapel, not among the free seats, 
capable of containing not less than four persons, for the use 
of the minister's servants ; and pews sittings or benches, in 
every such church or chapel, to be marked with the word? 
** free seats," amounting in the whole to not less than one 
fifth part of the whole of the sittings, in every such church 
or chapel, ** which shall be built, either wholly or in part, 
out of any rates, or with any money raised upon the credit 
df any rates of the parish or extra-parochial place, shall also 
be appropriated and set apart for the use of poor persons re- 
sorting thereto, for ever : upon which pews, so to be set 
apart for the minister hm family and servants, and the pews 
sittings or benches appropriated for the use of the poor, no 
rent or assessment whatever shall at any time be charged or 
imposed. 
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76. Al! subscribers, being parishioners, to any church or 
chapel, built under the authority of this act, shall have 
choice of pews, at the rates fixed by the commissionets, in 
the order of their amount of subscription, and, as to subscri- 
bers of the same amount, in the order of their subscription. 

77. That all the pews or seats in every such church or 
chapel (except the pews and seats set down as free seats), 
shall for ever be charged and chargeable with the several and 
respective yearly rents or sums set opposite to the figures or 
numbers marked upon each of the said pews and seats, as 
they shall be numbered and set down in a list or schedule to 
be made and signed by the commissioners, and annexed to 
the deed of consecration of every such church or chapel ; 
and which said respective yearly rents or sums shall be paid 
by the possessors and occupiers of the pews or seats, to the 
persons who shall, from time to time, be appointed the church* 
wardens of the said church or chapel, by two equal half- 
yearly payments in each year ; namely, on the Monday next 
after the nativity of our Saviour, and the nativity.^ of St* 
John the Baptist^ in^the^ vestry-room of the church or cbapelj 
between the hours of nine in the forenoon and four in the 
afternoon. 

78. Churchwardens, with the consent of incumbent patron 
and bishop, may alter pew-rents. 

79. In case the rent of any such pew or seat, or any part 
thereof, shall happen to be behind and unpaid, , by the 
space of three months next after the same shall become due, 
and notice in writing demanding payment thereof shall have 
been given to the owner or occupier of such seat or pew, then 
the said churchwardens for the time being, of the church or 
chapel, shall and may either enter ppon and hold such seat 
or pew, or let the same to any other person or persons, in 
such manner as such- churchwardens shall think proper, 
until the rent so in arrears, and all costs and charges which 
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s)>all have be^n occasioned by the non-paymept, t)r in the , 
recovery thereof, shall be duly paid and satisfied ; or may 
otherwise sell the same pews or seats respectively, by public 
auction, to the best bidders ; and, out of the mo|:iey thenpe 
arising, pay and satisfy the said rent ia arrear, rendering 
the overplus (if any), after deducting all reasonable costs and . 
charges occasioned by or in consequence of such rent being 
in arrear, and in the recovery thereof, to the owner or occu-, 
pier of such pews or seats respectively (as the case ms^y be) ; 
or the said churchwardens, at their discretion, may sue for 
"and recover the said rent so in arrear by action, of debt, or 
upon the case, for the use and occupation of such pew. orx 
seat, to be brought against the owner or owners, or any 
occupier or occupiers thereof, in the name of '< the church-, 
wardens of the church or chapel of," (describing the church, 
or chapel) ; and no such action or suit shall abate by reason ^ 
of the death removal or going out of office of any church- 
warden. 

59 Geo. 3. c. 134. s. 39^ . } 

» 

.It shall not be lawful for the churchwardens or chapel-; 
wardens of any additional church or chapel, to let or sell any 
pews or seats, except to parishioners, during the time such 
parishioners shall continue to be inhabitants of the parish; 
and every sale of any pew or seat shall be subject to such 
reserved rent as shall have been fixed under the provisions of 
the said recited act or this act, and shall be by private con- 
tract, and not by public auction ; and all pew-rents under 
the said recited act and this act shall be payable in advance ; 
(that is to say), one year's rent shall be paid on the admis- 
sion to the pew or seat, if such admission shall be ^ven at 
Lady Day or Michaelmas, or if at any intermediate period, 
then the proportion of the half year to Lady Day or Michaelr 
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nfafe, Us the ekld^ littf^et 'ihd a^'lNiW'ymr^ft'Mi owet isult 
ab<»fe<!ni0li proportion ; >alidv tlitr^aften hMryeMAj^paftamitK 
shM be ttadle f A ixitttGe; '■ <^ttiiii«ifciof on tii« .Luly Daj or 
MMiaeliiM itttncdietelf fi^iHiig 4lie taking o# suoh f««> 
and e?eiy«uofc p^^A «est sMll be foifeittd wad beobm^ va^ 
cukb^ fhe' diMonftiiiutakoe of atij^sueh pajwent ni achfuvcft. 
6tt two folio wing baU^et)r* ; any iking in the wid ffeoileft 
act to the oontrary nobnritfaiBlttiding. 

33. It sMV be Ivwfal for tbe oomnifnioiMn to idscbaigaL 
any sutecdb^rs towards building anychureb orcbatpdywiia% 
or in any p$rt/ hom tbe payment of pew-rents in ^be aaid 
obucc^ or iCbapd, for a limited timr or for life, in socb pro**' 
portion to tbe amount of tbeir respective subscripttons at^tba^ 
commissioners sball see fit; abd to allow any sucb subscriber, 
if be sball remove from tbe parisb, to assign tbe remaindev of 
sucb term to any otber parisbioners inbabiting tbe pariab. 

By tbe 3 Qfp. 4U a 72. s« 25, it is enacted* tb?t^ in |ase tbe 
lessee of any pew or seat for a longer time tban one year, sball 
cease to be an inbabkant bf the pariib,. place, diniiao» or dis- 
trict, or sball not attend at tbe cburch or cbapel for one yeart^ 
bis lease shall detemrine at tbe end of tbe then current year^ 
: .2[4. And in every case in wfaiefa rents shall liainq[ beeioi fii^. 
upoillbepews in toy chnmb or cbapel J|o4<^ ^ provi|n<?iif^ 
o^tbesftid recited acts, for the purposes tbti^c^ii^ upecified, ne^ 
tice sball be ^tven, fol six successive weeks iftt Ibe end of eaob 
year, of all tbe pews wbich are vacant, or wbic^b will become 
vacant at tbe, commencement of tbe next year, by aiffixifig^ 
same in writing at tb^ doors of tbe cbuicb or cbapel or vest^* 
Tpom tbereof respectively; and all such pews as. sball not be, 
taken at tbe rent respectively fi^ed ib^ereon, witbin fourteen 
/ days after tbe commencement of the ensuing year^ sb^^Q, in 
every case, be let to any inhabitant of any adjoining, parishes 
or places in which there shall not be sufficient accommodation 
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in the clniioiiM and chiipels of the ptrisb or plieu:e fov the ii^ 
habitioti theieof> at the rent respective so affised uponeueh 
pewi, fbraay teimnotcieeeding toeendof theyeax; andat 
the expiration of the year, and ako of every succeeding yciif( 
in which any such pews thall be liented by the inhabitants of. 
any. ac^maing parishes, svch pews shall be inserted iii the list? 
of tacaoit pew% to be taken in preference by the inhabitants af^ 
the' parish or place to which the church or chapel shall. be«* 
long ; and all aixh pews as may not be so taken by any ioha* 
Ulant of the parish or phice rnay^ again be let^ and so oo, from 
yeai to year, to any infaabitanits of any adjoining parisk or 
place; any thing ia the said recited acta tathe contrary not* 
withstandii^. 



No. 2. 

Excommunicaiian discontinued sub Modo. 

By the 53 Geo. 3, c. 127. s. 1, after leciting that it is eX'* 
pedi^ that exoommiteication, together with all proceedings 
followed thereuponi should^ saving in certain easeft, be discon* 
tinned, and that other proceedings should be substilated in 
Hen thereof; and that certito other regulationt fAonid ba 
made in the proceedings of the ecelesiasticd 6(Iui1b; it is en» 
acted, that, fVom and after the passing of this act, c(xcomrau« 
nication, together with aH ptoeeedmgs following thereinpon, 
shall in all cases, save those h^reaftei^ to he sp^fied^ be &&^ 
OGQtinned; and that in all causes which, according to tile 
laws of this realm, are cognisable in the ecclesiastical courts, 
when any person or persons, having been duly cited to ap- 
pear in any ecclesiastical court, or required to cotiiply^ with 
the lawftdl orders or decrees, as well final as iriterkxMttory, of 
afty such court, shall neglect or refuse to appeaT^ or negleet 
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or refiise to iMiy obedience to such iawfiil ordeis or dectees, 
or when any person or persons shall commit a conteinpt 
In the face of stich' courts no 'sentence of ezcommunication 
thdUl be given or pronounced, saving in the particular cases 
hereafter to be specified ; but, instead thereof, it shall be law- 
ful for the judges or judge who issued out the citation, or 
wfaote lawful orders or decrees have not been obeyed, w before 
whotn such contempt in the face of the court «hall jhave been 
coAimitted, to pronounce such person or persons contmnacioui 
And in eontemptj and within ten days to signify the same, in the 
form to this act annexed, to his majesty in chancery, as hath 
heretofore been done in signify ihg excommunications; -and 
thereupon a writ de contumace capiendo^ in the form to this 
act annexed, shall issue from the Court of Chancery, directed 
to the same persons to whom the writs de excommunicato capi^ 
endo have heretofore been directed ; and the same shall be re- 
turnable in like manner as the writ de excommunicato capiendo 
hath been by law returnable heretofore, and shall have the 
same force and effect as the same writ ; and all rules and regu- 
lations not hereby altered, now by law applying to the said 
writ'and the proceeding following thereupon, and particularly 
the several, provisions contained in a certain act passed in the 
^th year of Queen Elizabeth, intituled "An Act for the due 
Execution of. the Writ de Excommunicato Capiendo,^* shall ex:- 
tend and be applied to the said writ de contumace capiendpj 
and the proceedings following thereupon, as if the same was 
herein particularly repeated and enacted ; and the proper of* 
ficers of the said Court of Chancery are hereby authorized and 
required to issue such writ de contumace capiendo accordingly,, 
and all sheriffs gaolers and other officers are hereby authorized 
and required to execute the same, by taking and detaining the 
body of the person against whom the said writ shall be directed 
to be executed ; and upon the due appearance of the party 
so cited, and not having appeared as aforesaid, or theobedi-. 
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ence of the party so cited and not having obeyey as aforesaid, 
or the due submission of the party so having committed a 
contempt in the face of the court, the judges or judge of such 
Ecclesiastical Court shall pronounce such party absolved from 
the contumacy and contempt aforesaid, and shall, forthwith 
make an ojder upon the shejifF gaoler oi* other officer m 
whose custody he shall be, in the form to this act annexed, 
for discharging such party out of custody ; and such sheriff 
gaoler or other officer shall^ on the said order being sliowa 
to him, 80 soon as such party shall have discharged the cosls 
lawfully incurred by reason of such custody and contempt,- 
forthwith discharge him. 
, .'2. Provided, always, and be it further enacted. That no- 

V 

thing in this act contained shall prevent- any Ecclesiastical. 
Court 'from pronouncing or declaring persons to be excbmniu- 
aicate in d^nitive sentences^ or in interlocutory decree? hav- 
ing the ibrce and effect of definitive sentences, such sentences 
or dejorees being .prQnoupce;d as spiritual censures for, offences 
0f eqclesiastical cognisance^ in the same nianner a^ such court 
might lawfully have pronoui^c^d or declared the ^aoie^ had 
this act not been passed* 

3. A^d be it further enacted^ That no person who ^haJl be 
so pronounced or declared excommunicate, shall incur ai^y 
civil penalty or incapacity whatever, in consequence of such 
excommunication, save such imprisonment, not exceeding 
six months, as the court pronouncing or declaring such person 
excommunicate shall direct ; and in such cjase the e^commu- 
nication and the term of such imprisonment shaill be signified 
or certified to his Majesty in Chancery, in the Siame ;[nanner 
93 excommunications have been heretofore signified; and 
thereupon the writ de excommunicaiiq capiendo^ and the usual 
proceedings, shall be had, and the party being taken into cus- 
tody, shall remain therein for^the term so directed, or until he 
shall be absolved by such Ecclesiastical Court. 

y 
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No. 3. 

Part of ifte Judgmeni of Lord Stowett in the Case cf 
Gilbert v. Buzzard and Boyer (a). 

•<Thb argument that rests the tight f)f admission for particular 
coffins, upon the naked right of the parishioner to be buried 
in his parish church-yard, seems to s!op short 6f thai which 
is requisite to be proVed, the right of being bdfied'ln a large' 
chest or trunk 6f any material, metallic or otKfer, which his 
executors may think fit. ' 

** The rule of law which says, ih^t k mkn has a righf tobebft-! 
ried in his own church-yard, is to be found, most certahily, in 
many of our authoritative text writers; but it is tiot quite so 
easy to find the rule which gives hlni the right of burying a 
large chest or trunk in company with himself. That is nd 
part of his briginal and absolute right, nor is it necessarily 
involved in it. That right, strictly taketi, is to be returned 
to his parent' earth for dissolution, and to be carried therti in 
a decent and inoffensive mamier. ' ' • 

'< When these purposes are anlBwerefd, his rights are, perhaps, 
fully satisfied in the strict sense in which any' claim in 
the nature of an absolute right can be deemed to extend. 
At the same time it is not to be denied, that very natural feeU 
ings prompt to something beyond this, — ^to a continuation of 
the frame of the body, beyond its immediate Consignment to 
the grave. An indulgence of such feelings, highly allowstble' 
in themselves, naturally enough ingrafts itseff upon the ori- 
ginal right, iso asto appear inseparably connected with it, in 
countries where th6 practice has been habituatlly mdiilged ; 

(a) 2 Consist. R. 348. 
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jfoiV howeyer men may fee1» or affect to feel, an indifferenoe 
dbotit the fate of their owa remains* few have firmness qt 
rather hardness of mind» sufficient to contemplate, without 
pain, the total and immediate extinction of the remains of 
those who were justly dear, to them when living. A senti« 
ment* of thia kusd has. been supposed* a9 I have- ia^m^ted, to 
have led in part to a. prefexenQQ. of ))ur\^l;. to the; process of 
burning. It has likewise given birth to extravagant means 
for preservii^ human ranpains* for a^p^iocliof U^^ lorig^a^rr 
t^tcrm at which any memory of the Individ u^]^ ox 9x^ 
affedioik of their survivoiSi can fae.^uppo^d tp extend. 
Amongst sueh extravagancieg« the use«oiC coffins is. certainly 
ool to be numbered ; they are merely temporary themselve^v 
though of much longer duration than is necessary for,; their 
piimary intention* that of preserving the body from tb^ ra^ 
vages of the reptiles of the eaj?th^ if imy suph. ravage* are at 
all to be apprehended* In later times and in populous citieai» 
ravages of a moxe formidable 1(ind are to be dre£^le4« agaioft 
mhich they afford no security /*7-thosje of the perspns (engaged 
in the eipployment of furnishing bpdies for dissection.^ SMi 
employment which* whatever be its necessity, is certainly 
not conducted without lamentable violatipn of natural feeUi^gs* 
and occasionally of public decency itself. 
; *^ It is particularly^ I presume,, ip^itb a view to prevent auch 
apoliations of the dead, that the use of iton, coffins is pressed 
in this application to the court The purpose of security 
agaioBt such spoliations is, I underst^d^ proposed to be ef- 
fected by some ingenious m^baQical contrivance which pre- 
iwntB thse coffin from being ope«^4i wbf n opc^ effectually, 
tloaed. I do not find that any ob^otion is Mk&fK to the coc^r 
trivance itself, on the ground of inefSci^ncy^ or any other. 
Xhe objection is to the metal, iron, of wbich the whole cof- 
fin is composed; and I must^say^ that knowing of no rule 
of law that prescribes coflbis, and, certainly, of none which 
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ptesctihes wooden coffins exclusively, and knowifig that- 
modem and frequent usage adroks coffins of lead, a metat 
much more indestructible than iron, 1 find some difficulty in, 
pronouncing, that the use of this latter metal is clearly and 
uniyersally unlawful in the structure of coffins, and that 
coffins so composed are inadmissible, upon any terms what- 
ever. Such coffins being composed of thin lamin<By occupy, 
as I presume, and as Isee it is alleged, rather less space 
than those of wood itself. There is no objection, therefore^ 
on that ground ; and the objection, that they may be magw 
nified to any size, however inconvenient, -seem* to apply ta 
coffins composed of this substance, not at all more than to 
those of any other. The real truth is, that the claim, on the 
part of these coffins, which is quarrelled with, is neither 
niore nor less than this, that they shall be admitted upon the 
same terms of pecuniary payment as those of wood. Thi« 
claim cannot, I think, be reasonably urged, but under shel-t 
ter of one of two propositions : either that there is no difiPer-* 
ence in the duration of coffins of wood and those of irouj 
or that the difference of duration ought to make no diffiwr- 
ifince in the pecuniary terms of admission. Upon the first of 
these questions; that of comparative duration, a wish was 
expressed by the court, that it might be assisted by opinions 
obtained from persons more scientifically conversant with 
such subjects, than I can describe myself to be ; but being left to 
tny own unassisted apprehensions, on such a matter, I must 
confess, that it was not without a violent revolt of every Aotion 
that I entertain, that I heard it rather insinuated in argument 
ihan directly asserted or maintained, that iron coffins do not 
keep a longer possession of the ground than those of wood. 
To me it appears, without any experimental knowledge that 
i can claim, that upon all common theory it must be other- 
wise. Rust is the process by which iron travels to its deconfc- 
•position. If an iron coffin deposited in the earth contiracta 
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tko rust at all, from want of air or moisture, in that case it 
preserves itsi integrity unimpaired. But if, from the moisture 
of the soil in which it id deposited, or from the access of a 
little air, it contracts rust, that rust, until it scales off, forms 
an external covering which protects the interior parts, and 
retards their decomposition ; whereas the decay of the exter- 
nal ' parts of the wood propagates inwardly its corruption, 
and promotes and hastens the dissolution of the whole, 

" It is the fault of the party complainant, if, being left t6 
judge upon this matter without sufficient information, 1 
judge amiss, in holding that coffin^ of iron are much niore 
durable than those of wood* 

" It being assumed, that the court is justified in holding thi^ 
opinion upon the fact of comparative duration, the pteten« 
sions of these coffins to an admission, upon the same pecuniary 
terms as thode of wood, must rescfrt to the other proposition, 
which -declares, that the difference of duration ought to pro- 
duce no difference in those terms. Accordingly, it has been 
argued, that the ground once given to the body is appro- 
priated to it for ever ; it is literally in mortmain, unalienably ; 
it is not only the domus ultima^ but the domus (Btema^ of 
the tenant, who is never to be disturbed, be his condition 
what it may; the introduction of another body into that 
lodgement at any time, however distant, is an unwarrantable 
iiitrusion. If these positions be true, it certainly follows, 
that the question of comparative duration sinks into utter 
insignificance. In support of them, it seems to be assumed, 
that the tenant himself is imperishable ; for, surely, there 
can be no inextinguishable title, no perpetuity of posses- 
sion, belonging to a subject which itself is perishable. But 
the fact is, that " maiC* and " for ct;cr,'* are terms quite 
incompatible in any state of his existence, dead or living, in 
this ^orld. The time must come when •* ijwce periere Yuiikb,^* 
when the posthumous remains i^ust mingle with, "and com" 



326 



pose apart of, that »oil i» whi^ch they have been deposited* 
Precious embalments and costly monuments may pre^^rve, 
for k long time, the remains of those who have filled the 
more commanding stations of human life; but the common 
lot of mankind furnisher no such means of consetvatios* 

** With reference to them, the domtis aiema is a merQ 
flourish of rhetoric ; the process of nature will speedily re- 
solve them into an intimate mixture with their kindred dast^ 
and their dust will help to furnish a pjace of repose for other 
occupants in succession. It is objected^ thsU no precise time 
can be fixed, at which the mortal remains, and the chest 
that contains them, shall undergo the complete process of 
dissolijUion ; and it certainly cannot ; being dependent upon 
circumsts^nces that vary^ upon (difference of soils and expo* 
sures, of seasons and climates ; but observation can ascer- 
tain them sufficiently for practical use. The experience of 
not many years is required to furnish a isufficient certainty 
for such a purpose. 

** Founded or such facts and considerations, the legal 
doctrine certainly is and has remained vnaffected-^th^l 
the common cemetery is not res unius (Btatis, the )[^roperty 
of one generation now departed; but is, likewise, the 
common property of the living, and of generations yet 
unborn, and is subject only to temporary appropria- 
tionsi There exists in the whole a. right of succession, 
which can be lawfully obstructed only in a portion of it,' 
by public authority, that of the ecclesiastical magistrate, 
who gives occasionally an exclusive title, in suc^ portion^ to 
the succession of some family, or to an individual who. has a 
fair claim to he favoured by such a distinction ; and thift, 
not without a just consideration of its expedience, an4 ^ <lue 
attention to the objections of those who oppose s^eh .aa 
alienation from the common property. , Even a bricked graye^ 
granted without such an authority, is an aggression upon 



the common freehold interests, and carries tl>e pretensions of 
the dead to an extent that violates the rights of the living. 

" If this view of the matter be just, all contrivances that, 
whether intentionally or not, prolong the time of dissolution 
beyond the period at which the common loc^l understanding^ 
and usage have fixed it, is, an act of injustice, unl^s^. com- 
pensated in some way or other. In country parishes, wher^ 
the population is small, and the cemetery is laiiget it is a mat* 
ter less worthy of consideration ; more ground can be spared, 
and less is wanted; but in populous parishes, in large and 
crowded cities, the indulgence of ^n exclusive possession is 
unavoidably limited ; for^ unless limited, evils of most formida^ 
hie magnitude take place. Church-yards cannot be mad^ corn- 
mensurateto the demands of a large and increasing population ; 
the period of decay and dissolution does ,not arrive fast enough,! 
in the accustomed mode of depositing bodies in the earth, to 
evacuate the ground for the use of succeeding claimants ; new 
cemeteries must be purchased at an enormous expeqse^ to the 
parish, and to be used at an increased expense to families, and 
at the inconvenience of their being compelled to resort to very 
incomm9dious distances for attendance on the offices of interr 
ment* In this very parish, three additional burial-grounds are 
alleged to have been purcha;ied» and to be now nearly filled^ 
This is the progress of things in their ordinary course ; and V 
to this is to be added the general introduction of a new mode 
of interment, which is to insure to bodies. a much longer p9S- 
session, the evil will become iniliolera^le, and a, comparatively 
small portion of the dead will shoulder out the living and theiV 
posterity. T)ie whole environs of this metropolis will be sur- 
rounded by a circumvallation of church-yards,, perpetually m- 
creasing, by becoming themselves surcharged with bodiies* if> 
indeed, land-owners can b^ found who will be willing to di- 
vert their ground from the beneficial uses of the living, to the 
barren preservation of the dead, contrary to the humane 
maxim quoted by Tultt/y from Plato* s Refmhlkp^** Quoi terra 
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fruges ferre^ d, uX maier, cibos suppedttdre pcfssti^ cam ne quis 
nohis'minddty neve vwuSf neve mortuus [a] ." 

**lfi therefore, these iron coffins are to bring additional 
cKarg'e and trouble upon the parish, they ought to bring with' 
them 2i proportionable compensation. Upon all common prin- 
ciples of estimated value, you must pay propor£ionably for the 
l6nger lease which yon take of the ground. To this condition 
coffiifis of lead are Subjected ; and what is the exemption to be 
pleaded for iron ? If you wish to protect your deceased rela- 
tives by additional securities, which preiSs- upon the cotiveni- 
ence of the paris^h, we do not blame the purpcfse, nor reject 
the measure^ but it is you, and not the parish, who must pay 
ttfe whole of the chatge imposed. 

•• I am aware', (is I have already intimated, that very ancient 
eaxtons forbid the taking of money upon interment, upon the 
notion that consecrated grounds are among the res sacrcs, and 
that money payments for them were, therefore, acts of a simo-^ 
hiacal complexion ; but this has not been the way of consider- 
ing that matter since the Reformation; for the practice goe^ 
6p at least nearly as far : it appears founded upon reasonable 
cohsiderations, and is objected to the proper control of an 
Authority of inspection. In {Populous parishes, where funerals 
«[re very frequent, the expense of keeping church-yards in aA 
orderly and seeming condition is not small ; and that of pur- 
chasing new ones, when the old oned become surcharged, is 
extremely oppressive. To answer such charges, both certain 
find contingent^ it surely is not utirea^onable that the actual 
use should contribute when it is called for; — at the same 
time, the parishes are not left to carve for themselves in imi- 
poding these rates, — ^they are all submitted to the examination 
of the ordinary, who exercises his judgment, and expresses 
the result by a confirmation of their propriety, in terms of 
tery guarded caution. It is, perhaps, not easy to say whert^ 



(rt) Cic. de Legibus, tit. 2, s. 27. 
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tbe authortty could be more properly lodged, or ihoire^ cotiwe^ 
niently exercised. 

" Having, 1 think, (Sufficiently declared, in these observa;-> 
tions, my opinion generally upon tbe subject, I am not 
aware tbat mucb more remains, tban that I should direct 
the parish to compose a table of fees^ for the consideration 
of tbe ordinary. It will be for their own consideration, in 
the first instance, how far these coffins should be put upoki 
the same footing as those of lead« It is certain they occupy 
less room, and that they are more temporary in duration; but 
it is likewise to be remembered, that being much more acces* 
sible in point of original expense, they are, therefore, likely 
to be much niore numerous ;— >they are more likely, oh that 
acconnt, io transihute the cemetery into a mine of iron, thanl 
there is any hazard df its being converted into a mine of leadj 
It nlsly be said, tbstt imposition of high fees may, in effect^ 
op^fate as a prohibition, in populous parishes and crowded 
church-yards; to which I Answer, that, even if such an effect 
wduld follow, it is bettef, than thait a parish should be robbed 
of the fair and convenient u^e of their own public cemetery. 
Patent tights (under which, I understand, these coffins ar^ 
cdnstructed) must be held by the same tenure as all other 
rights :-'^Jta uterejure ttw ut alieniim nH Icedas, They must not 
ttfench tipdn rights inore anciefnt, mofte public, and such as 
this court is peculiarly bound to protect. In the mean time', 
I recommend, that the body, which has lain so long unho4 
no'uted, should be committed to the grstve without obstruction^ 
but without prejudice to the present question, or to the rights 
df the pdfish. No |iublic prohibitory resolution had passed at 
tbe time of the death; and I willingly lay hold of that cir- 
cumstance, to recommend a measure of pealce towards the liv- 
ing, dnd of charity towatds the dead. I shall admit affidavits 
on both sides, befdre any table of fees is confirmed/ 
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On a subsequent day, this caitse came on again, on the ex- 
planations permitted to be offered on affidavits, as above di< 
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fected by the court; and counsel were beard on (he effect of 
those explanations* The coffin was ultimately admitted into 
the churcb-'yardy on payment .of the sum of 10/. extra. 
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No. 4. 

Register Ad. 

By the 52 Geo. 3. c, 146, s. 1^ entitled "An Act for the bet- 
ter regulating and preserving Parish and other Registers of 
Births, Baptisms, Marriages, and Burials in England,'* after 
reciting that the amending the manner and form of keeping 
and of preserving registers of bapti3ms marriages and burials 
of his majesty^s.subjects in the several parishes and places in 
England, will greatly &cilitate the proof of pedigrees of per- 
sons claiming to be entitled to real or peiisonal estfites, ^n^ 
be otherwise of great public benefit and advantage : it 
is therefore enacted. That registers of public An^ private 
baptisms marriages and burials,, solemnized according to 
the rites of. the United Church of England and Ireland, 
within all parishes ,or cbapelries in, England, whether sub- 
ject to the ordinary or peculiar, or other jurisdiction, shall 
be made and kept by the rector,, vicar, curate, or offici- 
ating minister of evejfy parish (or of any chapelry, where 
the ceremonies of baptism marriage jstpd burial have b^en 
usually, and may, according to law, be performed) for the 
time being, in bpoks ;Of parchment, or, of good and dura- 
ble paper, to be provided by his majesty's printer, as oc- 
casion may require, at the expense of the respective pa- 
rishes or cbapelries; whereon shall be printed, upon each 
side of every leaf, the heads of information, herein re- 
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quired to be entered in the registers of baptisms marriages 
and burials respectively ; and every such entry shall be 
numbered progressively from the beginning to the end of 
each book, the first entry to be distinguished by number 1 ; 
and every such entry shall be divided from the entry next 
following by a printed line, according to the forms contained 
in the schedules (A.) (B«) (C.) hereto annexed ; and eVery 
page of every such book shall be numbered with progressive 
numbers, the first page being marked with the number 1, 
in the middle of the upper part of such page, and every 
subsequent page being marked in like manner with pro- 
gressive numbers, from number 1, to the end of the book. 

3. That such registers shall be kept in such separate 
books as aforesaid, and that every such rector, vicar, curate, 
or officiating minister, shall, as soon as possible after the so- 
lemnization of every baptism, whether private or public, or 
burial respectively, record and enter in a fair and legible 
hand-writing, in the proper register-book, to be provided 
made and kept as aforesaid, the several particulars described 
in the several schedules hereinbefore mentioned, and sign 
the same ; and in no case, unless prevented by sickness or 
o^ttier unavoidable impediment, later than within seven days 
after the ceremony of any such baptism or burial shall have 
taken place. 

4, That whenever the ceremony of baptism or burial 
shall be performed in any other place than the parish church 
oir church-yard of any parish (or the chapel or chapel-yard 
of any chapelry, providing its own distinct registers), and 
such ceremony shall be performed by any minister not being 
the rector, vicar, minister, or curate of such parish or cha- 
pelry, the minister who shall perform such ceremony of bap* 
tism or burial shall, on the same or on the next day, trans^ 
mit'to the rector vicar or other minister of such parish or cha- 
pelry, or his curate, a certificate of such baptism or burial, in the 
form contained in the schedule (D), to this act annexed; and 
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the rector, vicar, minister, or cunte of such parish or cha- 
pelry« shall thereupon enter such baptism or burial, according. 

r 

to such certificate, in the book kept pursuant to this act for such 
purpose ; and shall add to such entry the following words :— 

•* According to the certificate of the Reverend 
transmitted to me on the day of •'* 

5. That the several books wherein such entries shall 
respectively be made, and all register-books heretofore in use, 
shall be deemed to belong to every such parish or cha- 
pelry respectively, and shall be kept by and remam in the 
power and custody of the rector, vicar, curate, or other offi- 
ciating minister of each respective parish or chapelry as afore- 
said, and shall be by him safely and securely kept in a dry well- 
painted iron chest, to be provided and repaired, as occasion may 
require, at the expense of the parish or chapelry ; and which said 
chest containing the said books shall be constantly kepi locked 
in some dry safe and secure place, within the usual place of 
residence of such rector, vicar, curate, or other officiating 
minister, if resident within the parish or chapelry, or in the 
parish church or cbapel ; and the said books shall not, nor 
shall any of them, be taken or removed from or out of the. 
said chest, at any time, or for any cause whatever, except 
for the purpose of making such entries therein as aforesaid, 
or for the inspection of persons desirous to make search 
therein, or to obtain copies from or out of the same, or to be 
produced as evidence in some court of law or equity, or to 
be inspected ^ to the state and condition thereof, or for 
some of the purposes of this act, &c. 

6. That, at the expiration of two months after the thirty- 
fitst day of December in every year, fair copies of all the en-, 
tries of the several baptisms marriages and burials, which 
shall have been solemnized, or shall have taken place within 
the year preceding, shall be made by the rector, vicar, cu- 
rate, or other resident or officiating minister (or by the church- 
wardens, chapelwardens, clerk^ or other person duly ap- 
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|)ointed for the purpose, under and by the directiofi of suctt 
rector, vicar, curate, or other resident or officiating minister), 
on parchment, in the same form as prescribed in the sche- 
dules hereunto annexed (to be provided by the respective pa- 
rishes) ; and the contents of such copies shall be verified and 
signed in the form following, by the rector, vicar, curate, or 
officiating minister of the parish or chapelry to which such 
respective register-book shall appertain :-!- 

•* I,- A, B. rector [or a& the caee may be] of the parish of C. 
\or of the chapelry of D.], in the county of E., de hereby so- 
lemnly declare, that the several writings hereto annexed, pur- 
porting to-be copies of the several entries contained in the se- 
veral register-books of baptisms marriages and burials of the 
parish or chapelry aforesaid, from the day of * to 

the day of , are true copies of all the several entries 

in the said several register-books> respectively, from the 
said day of to the said day of ; and that 

iio other entry during such period is contained in any of such 
books, respectively; and that all such entries are truly 
made, according to the best of my knowledge find belief. 

(Signed) A. B/' 

Which declaration shall be fairly written, without any 
stamp, on the said copy, immediately after the last entry 
therein; and the signature to such declaration shall be at- 
tested by the churchwardens or chapelwardens, or one of 
them, of the parish or chapelry to which such register-books 
shall belong. 

7. That copies of the said register-books, verified and 
attested as aforesaid, shall, whether such parish or chapelry 
shall be subject by the ordinary, peculiar, or other jurisdic- 
tion, be transmitted to such churchwardens or chapelwardens, 
after they, or one of them, shall have signed the same, by the 
post, to the registrars of each diocese in England, within which 
the church or chapel shall be situated^ on or before the first 
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day of June, one thousand eight hundred and fburteen^ and 
on or before the first day of Jii^ie, in avery subsequent year# 
9. That ia case the rector, . vicar, or other officiating 
minister or curate of any parish or chapelry shall neglect or 
refuse to verify and sign such copies of such several re^ster- 
booksy and such declaration as aforesaid, so that the church- 
wardens or chjapelwardens shall not he able to tfansmit the 
same, as required by this act, such churchwardens or chapel* 
wardens shall,, within the time required by this act for the 
transmission thereof, certify such default to the registmr of 
the diocese within which «uch parish or chapelry shall b% 
who shall specially state the same in his report to the bishop 
of such diocese. 

• 1 4. That, if any pei^n shall knowingly and wilfully insert) 
or cause or permit tp be inserted in any such registei;-book of 
such baptisms burials, or marriages a^ afores^ids or in any 
such copy of any such register so directed to be transmitted to 
the registrars as aforesaid, or in any such lists or declaralJK)ns 
also directed to be transmilted to such registrar as aforeiaidt 
any false entry of any matter or thing relating to any bapr 
tism burial or marriage, or shall falsely make, alter, forge, 
xa counterfeit^ or cause or pfooure, qt wilfully permit to 
be falsely made, altered, forged„ or counterfeited^ any part 
of any such, register list or. declaration^ or of any such 
copy of any su^h register ; or shall wilfully destrc^ de&ce 
or injure, or ; cause, or procure, or permit to be destroyed 
defaced or injured, any such register-book, or any part 
thereof; or shall knowingly apd wilfully sign or certify any 
copy of any; such register, l|ereby required to be traus- 
aoiitted as afor^aid, which shall be false in any part thereof, 
knowing the lame to be false; every person so offending, 
and being theteof lawfully coiivicted, shall be deemed and 
adjudged to be guilty of felony, and shall be transported for 
the term of fourteen years. 
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No. 5. 

Form qf Appoinimeni of Select Vestry^ under 59 Geo. 

3. c. 12, «. 1. 

County of ^ Whereas, in and by the statute made and passed 
. ) in the fifty-ninth year of the reign of bis late 
Mi^esty, King George the Third, intituled ** kn Act to 
amend the Laws for the Relief of the Poor," the inhabitants 
of any 'parish, in vestry assembled, are empowered to es- 
tablish a select vestry, for the concerns of such parish, and 
to that end to nominate and elect, in the same or in any sub- 
sequent vestry, or any adjourament thereof respectively, such 
and so ntany substantial householders or occupiers within such 
parish, not exceeding the number of twenty, nor less than 
five, as shall in any |uch vestry be thought fit to be mem- 
bers of the select vestry. And the rector vicar or the minister 
of the parish, and in his absence the curate thereof (such 
curate being resident in, and charged to the poors* rates of 
such parish), and the churchwardens and overseers of the 
poor for the time being, together with the inhabitants who 
shall be nominated and elected as aforesaid, such inhabitants 
being first thereto appointed by writing under the hand 
and seal of one of his Majesty*s justices of the peace, which 
appointment he is hereby authorized and required to make, 
shall be and constitute a select vestry, for the care and ma- 
nagement of the concerns of the poor of such parish ; and 
every such select vestry shall continue and be empowered to 
act, from the time of the appointment thereof, until fourteen days 
after the next annual appointment of overseers of the poor of 
the parish shall take place. And whereas it hath been this 

z2 
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day duly made to appear unto me» being one of his Majesty *8 
j ustices of the peace, in and for the said county of « that 

the iahabitants of the parish of » in the said 

county, in vestry assembled, on the day of in- 

stant, have, in pursuance of the powers contained in the said 
statute, established a select vestry, for the care and manage- 
ment of the coficems of the poor of the said parish ; and to 
that end have, in the same vestry, nominated and elected 

, substantial householders and 
occupiers within the said parish, whose names are bereinaf- 
ter mentioned, to be members of such select vestry. I there- 
fore, by virtue and in pursuance of the authority given to me- 
by the statute aforesaid, do hereby appoint the same substan- 
tial householders and occupiers,— -that is to say. A, B.; C. D.,' 
&c. [not exceeding twenty nor less than five], to be mem- 
bers of the said select vestry, so established as aforesaid, for 
the care and management of the concerns of the poor of the 
said parish of , in the said county. Given under' 

my hand and seal at , in th^said county, the • 

dayof , one thousand eight hundred and (a). 

(6) Supp. Bum's Justice, 437. 
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No. 6. 

A Person can commit but one Offence on the same Day 
by exercising his ordinary CalBng on a Sunday. 

Crepps Vr Burden; 2 Cowp. 640. The plaintiff was con- 
victed for selling small hot loaves of bread on the same day» 
being Sunday ^ by four separate convictions, in the sum of 
5«. each* It was objected that there can be but one offence, ' 
attended with one single penalty, on one and the same day. 
By Lord Mansfield, ** The true construction of the act is, ex- 
ercising his ordinary trade upon the Lord*s day, and that, 
without any fraction of a day hours or minutes. It is 
one entire offence ; whether longer or shorter in point' of 
duration, or whether it consist of one or a number of parti- 
cular acts, makes no difference. The penalty incurred is 5s.; 
there is no idea conveyed by the act, that, if a tailor sews 
on the Lord's day, every stitch he takes is a separate offence ; 
oc if a shoemaker or carpenter work for different customers 
at different times on the same Simday^ that those are so many 
separate and distinct offences ; there can be but one entire of- 
fence on one and the same day. And this is even a much 
stronger case than that upon tlie game laws : killing a single 
hare is an offence, but the killing of ten more in the same 
day will not multiply the offence, or the penalty imposed by 
the statute for killing one. Here repeated offences are not 
the object which the legislature had in view in making the 
statute, but singly to punish a man for exercising his ordi- 
nary calling on the Lord's day." 
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No. 7. 

Sowden v. Emsley. Trover to recover the Value of a 

Quardity of Manure. 

In the year 1817, the overseers of the township, Cal- 
verly with Parsley, let a farm, which belonged to the poor of 
that township, to the plaintiff, for the term of eleven years, 
at the yearly rent of 55/. The lease was executed by the 
then four churchwardens and overseers of the township, 
and in addition to the customary covenants contained the fol- 
lowing :— 

" And the said John Marshall, &c. (the churchwardens and 
overseers) do for themselves, their successors, churchwardens 
and overseers of the poor for the time being, for the town- 
ship of Calverly and Parsley aforesaid, covenant with the 
said Wm. Sowden, his executors administrators and as- 
signs, that he the said Wm. Sowden, his executors admi- 
nistrators and assigns, paying the rent herein reserved, and 
performing the covenant herein contained, which on his and 
their parts are to be paid and performed, may peaceably hold 
all the said hereby demised premises during the term hereby 
granted, without any interruption whatsoever from them the 
said present or future churchwardens and overseers of the 
poor of the said township, freed and discharged of all paro- 
chial taxes, &c.; and also that it shall be lawful for the 
said Wm. Sowden, his executors administrators and assigns, 
at all times during such term, to take and carry away from 
the poor-house belonging to the inhabitants of the said 
township of Calverly with Parsley, which is situate in Cal- 
verly aforesaid, and from all the outbuildings belonging 
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thereto, all the manure, dung, soil, and ashes, that are 
made bred or may arise from cattte kept at the said poor- 
house, fo)r the use of the poor persons therein, or for any 
<yther cause wkatso^r ; such manure, dung, soil, and ashes^ 
to be at all times s|^read by the said William Sowden, his 
executors administrators and assigns, upon the said de- 
mised premises, for , improving the same; In consideration 
whereof, the said William Sowden doth hereby, for him- 
self bis heirs executors and administrators^ respectively co- 
venant with the said John Ma^hall^ &c. (the then church- 
wardens and overseers), and with their successors, church- 
wardens and overseers of the poor for the time being, of the 
township of Calverly with Parsley, that he the said Wil- 
liam Sowden, his executors and administrators or assigns, 
will at all times during the said term, upoii request made 
unto him or them, bring and deliver unto the said present 
and future chtirchwdtdens and overseers of the poor of the 
said townships sufficient quantities of good wheat straw for 
the cattle to be kept at the said poor-house, for the use of 
the poor persons residing therein." 

The plaintiff had paid rent for the farm, from time to time, 
to the overseers, and occupied the land ; and evidence was 
also givei^ of his having at ditfetent times taken straw to the 
poor-house, which had been left upon the premises. It was 
proved that the defendant was an overseer for the current 
year, and that he had taken the manure from the poor*house, 
and used it upon his own farm at "Calverly. 

It was objected, on the part of the defendant, that trover 
was not maintainable. The covenant entered into by pre- 
vious overseers could not bind their successors in office* 

If it could, the remedy was on the covenant, or at all events 
the plaintiff ought to have declared on an agreement arising 
by implication from ^he terms of the original lease, and the 
continuance of the tenancy. That even admitting that the 
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coveoant was binding oa the present overseeis, the acti(Hft 
ought ta have .been laid in covenant* 

That at all events the covenant did not actually Ve9t any 
property in the plaintiff, previous to actual delivery of the 
manure. It amounted to no : more; than a mere licence to 
take the manure, and to use it for a particular purpose. 

On the part of the plaintiff it was contended^ that by the 
covenant, or- at all events by the .implied agreement arising 
out of the covenant, the property was actuaUy vested in the 
plaintiff. That where a breach of. covenant is commited by 
a stranger, covenant cannot be supported ; it cannot be main- 
tained, except against a party or privy. GriffUhs v. Bowmen 
6 T. R. 66. That at^ all events trover was maintainable in 
this case, inasmuch as the straw which was coii^Verted into 
manure was the plaintiff *s own property. 

Bailey, J. was of opinion, that the action could, not be 
supported, but admitted evidence to prove the value of the 
manure alleged to have been converted by the defendants, 
and nonsuited the plaintiff, giving him leave to move to set 
aside the nonsuit, and to enter a verdict for the plaintiff lor the 
amount proved. 

A rule irisi was obtained for setting aside the nonsuit, but 
the Court of Exchequer, in Hilary term, 1822, dischart^d 
the rule. 



345 



No. 8. 

The foUounng Decision wets nuule at Nisi Prius^Kent 
Lent Assizes^ March i7» 1819. Cramp and another 
V. Bayley^ Clerk. 

This was an action of trover by the plaintiffs, church- 
wardens of the parish of St. John the Baptist, Margate, 
against the defendant, as rector of that parish, to recover the 
value of certain black cloth which had been put up in the 
church, in respect to the memory of the late Princess 
Charlotte, but which the defendant, the rector, had con- 
verted to his own use, by having it made up into coats waist- 
coats and other articles of apparel. 

After hearing the evidence, which only went to the alleged 
fact, Bayleyy J. in his address to the jury, laid it down as the 
rule of law, that no person had a right to hang up what are 
called ornaments in the church without leave of the rector, 
because the freehold of the church was in him, and he might 
make his own terms for that leave. In general, where private 
individuals hung black cloth in the parish church, with the 
concurrence of the rector, there was a kind of understanding 
between them, that the cloth became the property of the 
rector. In the present case, however, there was no bargain 
between the plaintiffs and the defendant, with respect to the 
terms upon which the cloth was to be hung in the church, and 
consequently the latter.| had no right to take any portion of 
the cloth, because by law he was not' entitled to take such a 
property unless by matter of agreement between the parties 
to whom it belonged. Under these circumstances, the plain- 
tiffs were entitled to a verdict for the value of the cloth. 
Verdict for the plaintiffs ; damages 15/. (a) 

(a) Degge*s Parson's CouDsellor, 218, note 



347 



INDEX. 



A. 

« 

ACCOUNT : 

no account against a parish, 278. 

Vide ChurckwardenSy Overseers* 
ARTICLES : 



of religion, 77, 



B. 



BEADLE, 307. 

BURIAL : 

when first introduced, I17« 

mode of, to be settled by the ecclesiastical court, 126. 

two kinds of, inhumation and burning, 118. 

the duty of every parochial priest, 119. 

on refusal to bury a corpse, minister may be indicted, ibid. 

no fees due for, by common law, ibid and 121. 

custom for payment of fees, when void as being un- 
reasonable, 120. 

corpse, if buried in a foreign church-yard, must pay extra 
fee, if required, 1 22. 

of dead bodies thrown on shore by the sea, ibid. 

persons not giving notice to churchwardens, <&c. to for- 
feit five pounds, 163. 

dead wrecks, 164. 
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felo de se shall not be interred in the highway, 161. 
must be buried between the hours of nine and twelve at 

night, ibid, 
no ceremony to be performed oyer the remains of, 162. 
coroner may take up corpse, 161. 
58 Geo. 3. c. 45. s. 80, 153. 
Vide MonumenU 

C. 

CHANTRY, 6. 
CHAPEL, ibid. 

private, ibid. 

free, 7. 

of ease, 8, 36. 

origin of chapels of ease, ibid. 

cure of, 36. 

incumbent may officiate, ibid. 

parochial, 9. 

may prescribe for tithes, ibid. 

must contribute to the repairs of mother church, 10. 

when discharged from repairing, &c. ibid. 

CHIDING AND BRAWLING, 81. 

CHURCH : 

meaning of word, L 
manner of founding, ibid, 
reconsecration, where necessary, 2. 
cathedral 

° , ^ churches, 31 
conventual 

parochial 

endowment of, 5. 

parts of, 6. 

freehold of, ibid. 
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repairs of, 10, 206. 

additions to interior, 209. 

church-rates, 20. 

And vide Rates. 

no burial in the interior of churches built under the sfat. 
58 Geo. 3. c. 153, ibid. 

rectory or vicars^e, not liable to repair of, 1 1. 

patron of church may prescribe to be discharged from 
repairing, 11. 

incumbent bound to keep the manse in repair, 12. 

must take care that the church and chancel be re- 
paired, ibid. 

must audit the accounts thereof, 12. 

successors of, may have actions for dilapidations, 1 3. 

impropriator must contribute to the repairs of, in res- 
pect of lands not parcel of the rectory, ibid. ', 

CHURCH-YARD : 

must be enlarged, if required, by commissioners, 151 • 
< ' new burial-ground to be consecrated, 1 52. 

commissioners may alter or pull down walls or fences, 
ibid. 

regulations respecting burial under 58 Geo. 3. c. 45, 153. 

parishioners may enlarge, their' burial-grounds with the 
consent of commissioners, 154. 

churchwardens to take care of, 155. 

vicar indicted for not taking care of, ibid. 

trees growing in, ibid. 

rector entitled to botes in, 156. 

prescription for way thro.ugh, 157. 

boundaries of, determinable in a court of common 
law, 157. 

prohibition not granted for a nuisance in the church- 
yard, 149, 150. 
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CHURCHWARDENS, 169. 
election of, 170. 

may by custom be elected by parishioners, 171. 
when canon must be had recourse to, ibid, 
when parson under deprivation, 172. 
mode of election in London, 173^ 
majority in vestry decide the ekcCion, ibid, 
appoiikted by 58 Geo. 3. caf . 45. sec. 73, ibid, 
exemption fro<» serving the office of, 175. 
continue in office tiU new ones elected, 185. 
mandamus to swear, 186. 
ordinary cannot interfere in election of, ibid, 
person refusing to take the oaths may be excommuni- 
cated, 191. 
form of oath, ibid, 
duties of presentments, 193, Vt6* 
cannot interfere in divine service, 199. 
entrusted with .parish goods* 217^ 
are to take care of church^yafd and church-\«ay6, 213, 

214. 
not to suffer fairs, plays, &c. 215. 
inventory of goods, &c. 228. 
^ eoUeot money on bsiefs, 329. 

and penalties for tippling,. 230i 

ibr pro&ning the sabbath, ibid. 

for wrong weights and measures, 231. 

for firing houses, ibid, 
to sign certificates, ibid, 
to prosecute pawnbrokei% ibidb 
may bind out •children apprenlooes, 232. 
remedies for and against, 233. 
must act jointly, ibid.. 

except in presentments, 234. 
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may maintain an action though election doubtftth 236. 

can bring no action after their year is expired, 237. 

not to pay money out of their own pockets, 238. 

rate, to reimburse, bad, 242. 

may bind parishioners and their successors, 250* 

cannot supply the workhouse, 253* 

cannot purchase lands, 280. 

mode of accounting by, 237, 2^7, 

eccleaiastical court, can compel production of accounts, 

ibid. 

custom to account before a select ikumbev, good, ibid. 

are oveiseeis of the poor» 258. 

Vide Oveneers. 
CLERK: 

parish, 308. 

elected by minister, ibid« 

is a temporal officer, 309« 

origin of office, ibid. 

may appoint deputy, 311. 

has a freehold in his office, ibid. 

mandamus to admit, 312. 

* 

removable for misconduct, ibid, 
custom to choose, 313. 

CURATES : 

temporary, perpetualj 51. 
origin of pespetual curacies, 52. 
curacies augmented, 57. 
agreement to retain curate, 54. 
cannot claim tithes, 59. 

licence to, terminates on the death of an incumbent, ibid, 
curate not an incumbent, 60* 

bishop may appoint curatCj if necessary, wit.bout the con- 
currence of an incuQ^ibent^ 61. 
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not to serve more than two churches, ibid. 

r 

must reside in the parish when, 62. 

bishop may allot for his residence the house o^ the in- 

cutnbent, ibid, 
must quit on three months* notice, 63. 
cannot quit benefice without three months* notice, ibid, 
salary of, 64. 
mandamus to restore, ibid, 
trustees having a power to elect a vicar, must all join in 

the presentation, 68. 
quare, tmpedit, writ of, 69. 
trustees neglecting to recommend a vicar, how elected, 

69. 
.'. ^iiioorporate9 37« 

CUSTOM: 

shall be tried in common law court, 19, 149. 



D. 

DEPRIVATION: 

sentence of, 80. 

DEVISE : 

to keep a tombstone in repair, 144, 
to the parish church of St. Helen's, 48* 
grant of lands upon trust, to repair^ an4i if n^Jbe, re« 
build the tomb of the grantor, 145. 



E. .. \.^>/>l- 

EVIDENCE: 

on election of churchwardens, 202, 271; - ' '* ^"* 
record of a former election admissible, 2971'^ " 
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¥. 

FUNERAli i 

not to be expensive, 157* 

jezpenses o^ to be allowed, in preference to debts* &c.« 

159. 
b^bend not entitled to expenses of wife's fuoeral^ put ot 
her separate e^ate, sem,p 160. 



L. 

tECTURER : 

jcannot be appointed but with the rector's consent* 70. 
bishop must grant licence, when, ibid. - * - 
application must t)e to the a^chbisljiopj if refus^ by the 
bishpp, 74^ ^. 



MONUMENT : 

heir or executor may set up, 128, 143. 

consent of ordinary absolutely necessary, 128. 

and of incumbent, «em., 137. 

not to be taken down by rector, 138. 

faculty not necessary for gravestones, ibid* 

repairs to be made at the expense of those erecting, ifoid^ 

chujrchw;ardens cannot prevent the repair of, ibid* 

• 

ORNAMENTS: 

ordinary sole judge of, 39. 

repairing of, ibid. 

organs sometimes ornaments, «ometknes not, ibid^ 

faculty necessary for the erectiop'of organ, it>id« 

A A 
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OVESSJ^E^:, , , .,.. ) 



effect of bankruptcy by, 273. « • i 

entitletdj to be reimbursed money l^id out, 276. , , 
manner of accounting by, 258. 
justices may enforce payment of arrears, after appeal to 

the sessions, 268. 
cannot charge for a salary, 270. 



/ r- ; / :■- {<i 



PARSON: 

must keep the manse in repair, 1 2. 
must take care that the cbwrch and chancel be repaired, 
ibid.- . ^.n/H 

must audit the accoonta thereof, ibid, 
successor of, may have actions for dilapidatioi^iUir 
paisaBage house, 49, 

PEWS: 

churchwardens to find pews for parishioners-, B&i 
^no custom can* exclude bishop's jurisdietton, ^. 
common law only interferes in cases of preserijfttionn 90. 
right of the bhhop extends to every part* ibid, 
parsotis dispose of the seats in the church, 91 • 

except ^R London, ibid, 
ordinary cannot grant to.a mn>t^ and his beixs, Jki4^ ? m « 
cannot be.altered by curates, 94. 
not to be made a hindrance to divine worship, ibid, 
they who claim to be^entitled by prescription must repair, 

ibid. • '^ J^>*J- 

prescription for a seat, or for the first OT' Bec»itv4»IVlS;< 

action on the case for, ibid. „,.;.»> t ,. .. 

presutnptive evidenceas to preKtiptiye.«0|iiWi96;<<^* * i 
action of tr«^M« does nolilie for eiileiiogicribid^ i * m ^ 
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.«J ' !- • ,i'J. 



bill in chancery will not lie to be quieted 'tA pWi6$iit>h 

of, 115. ' '" ''■•'• ^" ■ ■" ■'' 

faculty necessary for increasing 'number df^ ibid. ' ' 

PR^ISCRIPTION : vide Pews, Burial. 
PRESENTMENTS, 192. 

Q. 

QUARE IMPEDIT: 

cannot issue after six montlbs, 69. 
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^' • R. 

RATES, 20. 

cognisance of, belongeth to the spiritual bourt^ 27w> •. 
mctndanrHS does not .lie for church^r^te, ibid« ^i ' 
secus to consider of the propriety df iftakittg OBe^ibi^. 
assessment for, is a debt, 30. -: //;!'( 

quakers refusing to pay, ibid* , , ■' >i - ! « 

churchwardens cannot recover rates when put of q^e, 
')• r ibid. , . 

churchwardens may impose a r^te, wheJ9» Sil* 
ecclesiastical coqrt may proceed, against ii^(er.^Q4.Kdrd<^ 
ens of a company, to recover a ipite^ 26. 

REGISTER^ 201.— Fide Appendix, 4. • • 



S. 

SEQUESTRATION, 21S. 

SEQUESTRATORS: 

liable for dilapidatioiis, 221. 

must account, 220, 222. 

not to meddle #tlh timber, ^3. 

all the living' not to be sequestered, ilnd. 
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1 

I 

SEXTO»i '. ...... 

a V(iman ^pable of heiog^ 16& 

have ffeehold^ in theit office, 166j: ,-> ■ "r^! 

removable by custoa, ibid. 

but not otherwise, setn., 167/ 

SHROUD t 
' ttea^Qg off 160i 
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TTERftlERS : 

tempoiad and ecclesiastical^ 224. 
must come from proper place, ibid, 
rtile relaxed in some cases, 225. 
strong evidence against a parson, ibid, 
need not be signed by the minister, 22t>4 



V. 



USflPORMlTV 
act of, 70^ 



VESTRY, 281. 

parishioner^ may attend by common kw, ibid* 

absent parishioners bound by resolutions of, 282^ 

iiotice of niecfting, and object, to be given, 283. 

Clergyman of parish presides, 287- 

tnethod of voting at, ibid, 

those who refuse to pay rates not. entitled to vote, 288* 

Vestry^books to be preserved,. ibid.. 

t)erson8 assessed entitled to be present at, 289^ 

Corporations, ibid. 



aftv 



acts of one vestry not binding on succeeding, 29D,' i '*.^' 
majority do not always ^cceed^ with t^r^i&aiyy 1290; 

VESTRIES, SELECT, Itd^. 
under Stat. 10 Ann, 296. 
under stat. 59 Geo. 3, ibid. 

for management of poor, 299. < - '» ^ 1'* 

select vestry for parish affairs cannot ekcta sekct vestry 
for poor, 303. 

VESTRY CLERK, 306. 

need not produce documents except for parish purpos^' 
ibid. 
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. . GILBERT ON TEmjRES. BY WATKfNS. ' , 

In 8t?o. price I5». hoards^ , ^ 

The LAW of TENURES ; including the Theory and Prac-' 

tice of COPYHOLDS. 
• By tii<5 fete LORD CHIEF BARON GILBERT. • 
With ^xk Histotical Introduction on the Feudal System, aid* 

copious Notes and lUustratioot. ' ^ 

By CHARLES WATKINS, Esq. 
Of the Middle Temple, Bariister at Law, AjHtaor of tni Essay 
on the Law of Descents, &c. The Fifth Edition^ with the An-^ 
aotatot*s last Corrections and Additions ; and prepared for'the 
Press by Robkbt StudleyVidal, Esq. of the Midd]eTeni|p|Le. 

. .. > ^ 
WATKINS'S CONVEYANCING, BY PRESTOBL.. 7., 
In %VQ, mice 12«. boards, 
PRINCIPLES of CONVEYANCING, designed for the Use 
of Students, with an Introduction on the Study of that Branch . 
of Law. By CHARLES WATKINS, Esq. 

Of the Middle Temple, Barrister at Law. , ' 

t^^JpQurth Edition, with the Author's last Corrections, umlf 

tvith very considerable Additions* 
By RICHARD PRESTON, &q. Barrister at Law. 

(Since the publication of the last edition, the publishers hem' 
received from, Mr. Wathains's executor f Robert Studley Vidal, 
Esq. J the copy of the work, as finally revised by the author 
himself; tf^ have, therefore, availed themselves of this oppor^ 
tunity of ihtroducing such additions into the present edition as 
are not contained in any former edition. 

' WATKINS ON DESCENTS. 

In Svo. price I2s. boards. 
An ESSAY on the LAW of DESCENT, with the Distrifcu-] 
tron of Personal Effects of Intestates. I, 

By CHARLES WATKINS, Esq. ' 

Third Edition, with Notes by Robert Studley ViiiAWEsq. j 

' ,. the Author's Executor. ^ it 

*^ The invaluable Essay of Mr. Watkins on Descents, an essay 

that deserves the studenVs most serious attention, should he,stv^,y 

died toith particular care.** — See Preston on Abstract^, i ^ ' ^ 
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WATldr^ ON C0PYH0Lt>8. 
Jn ''Z thick voU^ 8iMi» price \L 13«« boards^ 

. A TREATISE ON COPYHOLDS. 

The Tkita Edition^ corrected and much- enlarged from the 
antbor^s papers ; and further augmented with Notes of all the 
more recently fudged Cases on ihe JSabjeet, down to the 
present Period, by Robert Studley Vidal, of the Middle Tem- 
ple, &q, the Author's Executor. To this Edition; is nlsp 
added, an Appendix of Manorial Customs, &c. 

** Mt, Win.ibim'B treatise contains nearly every tkmg that is 
m^ul; and it is hardly too much to say ofity tJiat U is- one df 
the best practical books in the lavh** — Preston's Abstracts, 228^ 



BUTLER'S COKE UPON LITTLETON. 
In two large volumes^ royal Svo,^ ivith a comprehensive Index f, 

price 31. 3s. boards^ 

the INSTITUTES of the LAWS of ENGLAND ; or, a 
Commentary upon Littleton. Not the Name of the ,A^t^oir 
only, but of the Law itself. 

By SIR EDWARD COKE. 
Retised and Corrected, with Additions of Notes and ftefer* 
eiiees. By F. Harorave and C. Butler, Esqrs., of Lin- 
coln's Inn. Including, also, the Notes of Lord Chik^ Jus- 
tice Hale and Lord Cha iwjellor Nottingham ; apd ai^ 
Analysis of Littleton, by C. Butler, Esq. The Eigh^eniH 
EdiHonf corrected. 

The notes are printed under the text^ and a regular system of 
paginigand reference adopted. ^ 

Thus is the edition contadniThg Mr. BtUlerU notes. 

NEW DIGEST TO THE TERM REPORTS, 
In 2 vols* royal Svo, 

A DIGESTED INDEX to the TERM REPORTS, analy* 
ttcally arranged ; containing. all the Points of Xaw argued and 
determined in the Courts of King's Bench^ Common Pleas, 
and Exchequer, during the reign of Geo. lit* contained inffkB 
Reports of Anstruther, Barnewall and Alderson, Brodexip ajQid 
Bingham^' Bingham, H; Blackstone, W. Blackstone, Bosant 
quet |ind Puller, Burrow, Cowper, Douglas, Durnfoid . aqc^ 
EiCst, Ea.^t, Forrest, Lofft, Marsnall, Maule and Setwyn, B. 
Bfoore, New Peports, Price, Smith, Taunton, Whitwick, WiU 
sot). With Tables of Reference, Titles, Names of Cases, and 
Statutes, &c. containing the Substance of near 100 volumes;^ 
Second Edition^ much improved. 



Lam Book9 published by J. ^ W. T. Clarke. 

BARTON'S ELEMENTS OF CONVEYANCING. 
In 5 vols, royal Svo. witk Indexes completef 

ELEMENTS OF CONVEYANCING, in Theory and Prac- 
tice; with cursory Remarks upon the ^udy of that Science, 
and Observations and Directions relative to the Practice of 
Conveyancing. The Second Edition^ revised, with great Ad« 
diUons and Improvements. 

By CHARLES BARTON, Esq. Barrister at Law. 

This Work treats of Land, Advowsons, Tithes, Commons, 
Ways, Offices, . Dignities, Franchises^ Rents, Aniiiuities, Fee 
Simple, Fee Tail, Estates for Life, Issue Extinct, Courtesy, 
Dower, lointure. Estates for Years, at Will, by Sufferance, 
Ancient Demesne, Gavelkind, Borough Englisn, Conidition, 
Mortgages, Joint Tenancy and in Common, Coparcenary, Re- 
mainder and Reversion, Uses, Trusts, Agreements for Con- 
tracts, of a Release, Confirmation, Surrender, Assi^ment^ 
Pefeasance, Bargain and Sale, Lease and Release, Fine and 
Recovery, Devise and Descents. 

*f Mr. Barton's Elements 'mil he found a useful part of the 
lavo library of a conveyancsr.** — Preston^s Abstracts, v J, p. 214. 

In royal Bvo. price \Ss^ hoards f 
. A TREATISE on the LAW of DOWER, with a View to 
the Modern Practice of Conveyancing. 

By JOHN JAMES PARK, &q. of Lincoln's Inn. 

In 3 vols, royal 8ro. prtbe 32. \bs. hoards. 
An ESSAY, in a Course of Lectures, on ABSTRACTS 
of TITLE, to facilitate the Study and the Application of the 
first Principles and general Rules of the Laws of Property ; 
stating, in the detail, the Duty of Solicitors in preparii^, fcc. 
and of Counsel in advising, on Abstracts of Title. 

By RICHARD PRESTON, Esq. Barrister at Law. 
*»♦ A Syllabus of the whole Work may be had Gratis. 

In royal 8vo. price 11. Is, hoards, 
A TREATISE on the LAW of NISI PRIUS, combining 
Theory wkh Practice, and including the Pleading in the i^evef* 
lal Actions. By ANTHONY HAMMOND, Esq. 

In royai 8tfO. price il. As. in hoards f dedicated, hy permisskfn^ 

to Louo Ellenborough), 
The PRACTICE of the OFFICE of SHE RIFF and UNDBRe- 
SHERIFF; also, the Pratjcb of the Office of Coroner: 
with Appendixes of useful Precedents. Fourth Edition, with 
considerable Alterations and Improvements. 

By JOHN IMPEY, 
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